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LAW REVIEW VICE PRESIDENT’S ADDRESS 

Dear Readers,  

 

Welcome to the winter edition of the 2022 USQ Law Review. This is the second year that the 

law review paper has been published and I hope every reader carefully considers and 

thoroughly reads the ideas reflected and discussed in every article within this edition. 

 

This year’s edition will focus on many different areas involving the law and is separate into 

three parts focusing firstly Australian law, then international law and finally touching on legal 

theory and literature. Overall, this edition of the law review will consider many different topics 

concerning the law from the ever-changing legislation in various areas of the legal sphere 

including statutes from evidence and criminal law. The law review will also touch on the legacy 

of the indigenous native title and move on to discussing changing nature of international law 

and how the complexities of the global political sphere have influenced countries foreign 

policies and the legitimacy of certain global conflicts. The law review will then move on to 

consider legal realism and its applicability in everyday legal work and finally will consider the 

impact of law in pieces of literature.  

 

I would like to thank the 2022 Editorial board and my editor in chief, Bon Arribas whose 

enthusiasm and positive energy pushed the board to put many a late hour into creating this 

edition of the law review. I would also like to extend my gratitude to the 2022 USQ Law 

Society executive board and the University of Southern Queensland’s Law School for their 

continued support of the law review. Without all of your help, this edition of the paper would 

not be possible, and I look forward to working with the editorial board on the next edition. I 

would also like express gratitude to the talented writers who created the marvel that is the 

paper. I hope that you are very proud of your amazing efforts.  

 

I now invite you, the reader, to now read the knowledgeable articles found within the pages of 

this paper, thoughtfully consider the competing ideas and ideals found within the contents of 

the law review and enjoy reading them thoroughly. I wish you well on your reading journey.  

 

Yours faithfully, 

 

 

 

Jaidyn Paroz 

Vice President - Law Review 

USQ Law Society Law Review 
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EDITOR-IN-CHIEF’S ADDRESS 

Dear Readers, 

Greetings and welcome to the 2022 Winter Edition of the USQLS Law Review.  As you browse 

and absorb the content of these pages, you will embark on an adventure of legal knowledge 

acquisition that would apply to current issues in the world experienced by all. The 

interpretation, dissection, and commentary of these applications, of course, is reserved to you; 

O legal scholars. 

Herein lies the beauty of tackling diverse subjects. For at the end of the day, in Law just like 

in life, everything is interconnected and has a story to tell. The Law, you see, is a living 

organism. Your adventure, therefore; should you choose to accept, is to see how International 

Conflicts and changes in Political leadership affects Australia. How fictional characters in 

plays and legal theories can metaphorically be comparable to real-life occurrences in our 

Australian jurisdictional court practices. How the separation of Religion and State, regardless 

of personal sentiment by some, needs to be adhered to. And how Legislation is ever changing 

and will be subject to amendment in accordance to the times.  

To the USQ Law Society under the leadership of its current President Tracy Bowen. The USQ 

Law School is all that much better because of your existence. The events, educational 

opportunities, volunteering initiatives, and overall support you show towards students serves 

as your raison d’ etre. Keep up the great work. 

May nothing but love and continued success come your way. 

To the Editorial Board. The publication of this issue would not have been possible if it were 

not for the expert guidance of our esteemed USQLS Law Review Vice President, Jaidyn Paroz. 

The high-quality editing and suggestions by the rest of the Editorial Board for this issue:  

Hamida Nazari, Mai Marie Voet, Rasha Abualhassan, and Yoon Kim is heartfeltly 

acknowledged.   

Thank you. 

And to the contributors to this issue, your legal scholarship never ceases to amaze. May copies 

of this issue reach far and wide so readers will see first-hand the quality of education learned 

through USQ Law School. 

Sincerely, 

Bonifacio B. Arribas, Jr. 

Bonifacio Jr Badri Arribas 

Editor-in-Chief 

USQ Law Society Law Review  
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UNIFORM EVIDENCE LEGISLATION: AN 

ARGUMENT FOR QUEENSLAND TO ADOPT 

THE UNIFORM EVIDENCE ACT 

EDDIE FRASER  

I INTRODUCTION 

An important question arises for the state of Queensland when looking at evidence law. This 

question is whether Queensland should follow suit of other states who have adopted the 

Uniform Evidence Act (‘UEA’).1 The aim of this paper will be to inform the reader those 

reasons as to why the UEA should be adopted to fall in line with evidence in those states which 

have already adopted the Australian Law Reform Commission’s recommendations for uniform 

evidence legislation. The paper will draw on the reports of the Victorian Law Reform 

Commission and the Northern Territory which made recommendations of joining those 

jurisdictions already adopting the UEA in determining the benefits for the state of Queensland 

in adopting the UEA in addition to other sources to support the arguments for a uniform 

comprehensive position with respect to evidence law in Australia.  

In the Queensland Law Reform Commission’s (‘QLRC’) report of the Uniform Evidence Acts2  

of 2005, it was evidently clear by the responses and recommendations by the QLRC that further 

review be undertaken by the Australian Law Reform Commission (‘ALRC’) with respect to 

the UEA. Additionally, sections of the report agreed with the recommendations made by the 

ALRC. This indicates that as of 2005, the QLRC was sitting on the fence with respect of 

adapting the UEA. Since the report it should be noted that only three (3) Australian states 

remain to adopt the UEA in their legislation those states are Queensland, Western Australia 

and South Australia. 

The review by the ALRC has been regarded as one of the most significant inquiries with the 

recommendations of the ALRC leading to fundamental changes with respect to the rules of 

evidence.3 These fundamental changes were apparent in the jurisdictions who adopted the UEA 

and those reports from the inquiry of the ALRC have been seen as the authoritative text on 

evidence law.4 It should be noted though that given the adoption of the UEA in half of the 

Australian jurisdictions there exists a lack of harmony in the rules between sates and between 

 

1 Evidence Act 1995 (Cth). 

2 Queensland Law Reform Commission, A Review of the Uniform Evidence Acts, Report No 60 (2005). 

3 Ann Finlay, ‘Reviewing the evidence act 1995 the new ALRC Inquiry’ (2004) 85 Reform 47, 61. 

4 Ibid. 
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federal courts.5 Naturally these harmonies may be able to be repaired should the remaining 

three jurisdictions participate and adopt the UEA. 

Historically at common law the law of evidence is said to have been developed by numerous 

judicial decisions framed to meet particular evidential problems. As noted by Smith J, ‘the 

treatment of the rules of evidence by courts and commentators gives the appearance of 

miscellaneous collection of rules developed case by case without any structure’.6 The Northern 

Territory Law Reform Commission (‘NTLRC’) note that due to evidence law being developed 

by a series of discrete judicial decisions designed to meet a particular evidential problem, 

earlier precedents in that specific area would be used in future matters rather than that of a 

broader underlying philosophy.7 Similarly, Statute Law also tended to deal with specific 

instances where change or reform of evidence law was necessary rather that approaching a 

comprehensive review of the subject as a whole.8 The laws of evidence developed by the 

Courts of England that were adopted in Australia consequently followed a contribution of their 

own decisions to the body of existing precedent. Each state and territory having their own 

legislation as well as precedence around evidence laws was the outcome of the developments.9  

Subsequently, the ALRC raised doubts with respect to the laws of evidence and if they were in 

fact comprehensive and rational as they should be stating;  

The present law is the product of unsystematic statutory and judicial development. It is a highly complex 

body of law which is arcane even to most legal practitioners. It contains traps and pitfalls which are likely 

to leave the unrepresented litigant baffled, frustrated and deflated. The law of evidence differs widely 

from state to state. The difference from jurisdiction to jurisdiction derives not only from differences in 

Evidence Acts but also from differences in the common law applied by the courts of the various states. 

There are also many areas of uncertainty in the law of evidence – areas on which definitive law is yet to 

be pronounced by the courts.
10

 

The arguments for a comprehensive uniform legislation to be adopted in Australia, in 

particularly Queensland, would mean an opportunity to simplify and organise the existence of 

a complex body of law. Queensland could consequently have improvement within the body of 

evidence law providing an arrangement of rules that are rational and based on sound policy 

framework. It can be argued that if the UEA was adopted in every Australian jurisdiction, then 

it is possible that its achievement would lead to a clear and concise understanding of the law 

as well as the principles and policies. Additionally, this would serve to create a greater ease in 

application of the applicable laws.11  

 
5 Ibid. 

6 Northern Territory Law Reform Commission, Report on the Uniform Evidence Act, Report No 30 (2006) 7.  

7 Ibid. 

8 Ibid. 

9 Ibid 8. 

10 Ibid 9; Law Reform Commission, Evidence, (Interim) Report No 26 (1985).  

11 Ibid. 
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Recommendation: That the state of Queensland Adopt the Uniform Evidence Act as part of 

their legislative regime.  

The laws of evidence in Queensland at present is problematic because it is currently a collection 

of rules that have been developed historically through cases but hold no foundation in principle 

even attracting the remarks of one commentator stating that ‘perhaps we should not be to easily 

conceding that there is a ‘law of evidence’. Evidence is a gathering together of miscellany of 

rules which have little common pedigree.’12  

The UEA acts as an organised and rational piece of legislation that inevitably would lead to a 

clearer understanding of evidence laws and the interrelation and operation of the legislation.13  

It is clear from the ALRC inquiry regarding the Queensland Evidence Act 197714 that prior to 

the UEA the degree of uncertainty in all of the areas surrounding evidence law was 

unacceptable  and due to the uncertainty the consequences surrounding predictability and 

operation of the law had undesirable outcomes.15 The UEA provides opportunities to make the 

laws of evidence more accessible which inevitably assists when in trial as opportunity for 

additional research as matters arise in trial are often limited and have little to no opportunity of 

occurring.16 

Equality before the law is a complex area where inequality within the legal system will occur 

despite measures undertaken to prevent it. Whilst it is not always possible for simplified 

legislation to prevent injustices occurring, a uniform piece of legislation has the benefit of 

making the law more accessible significantly reducing the inequalities associated with its 

complexity.17 Inequality can also become apparent due to the different approaches of judges 

with respect to the admissibility of certain types of evidence.18 With the adoption of the UEA 

in Queensland the legislation will protect the possibility of the admissibility of particular 

evidence. The intended consequence would be rather than it being dependent on the sitting 

judge it will be dependent on the application of the UEA in the state of Queensland a small 

step towards the notion of equal justice would be achieved. 

The ALRC confirmed 5 of the key features of a criminal trial that had been discussed in the 

interim report as being;  

• Accusatorial system. An accused is presumed innocent until proved guilty and has no obligation to 

assist the Crown. 

 
12 Ibid. 

13 Ibid. 

14 Evidence Act 1977 (Qld).  

15 Northern Territory Law Reform Commission (n 6). 

16 Ibid 109. 

17 Ibid. 

18 Ibid. 
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• Minimising the risk of wrongful convictions. Traditionally this reflects the view that it is in the interest 

of the community to minimise the risk of conviction of the innocent even if it may result, from time to 

time, in the acquittal of the guilty. 

• Definition of central question. The central question is whether the Crown has proved the guilt of the 

accused beyond reasonable doubt. The purpose of the criminal trial is to be able to say with confidence 

if there is a guilty verdict that the accused committed the offence charged with the requisite mens rea. 

• Recognition of rights of individual. Convictions are not to be obtained at any cost and accused persons 

have rights consistent with recognition of their personal dignity and integrity and with the overall fairness 

of society. 

• Assisting adversarial contest. An accused person is entitled to be armed with some protections 

consistent with ‘the idea of the adversary system as a genuine contest’.19 

The ALRC recommendations structured around policy framework described in the interim 

report were;  

• Fact-finding. This is the pre-eminent task of the courts and recommendations were directed ‘primarily 

to enabling the parties to produce the probative evidence that is available to them’. 

• Civil and criminal trials. These differ in nature and purpose, and this should be taken into account. In 

regard to the admission of evidence against an accused, a more stringent approach should be taken. The 

differences were also reflected in areas such as: compellability of an accused, cross-examination of an 

accused, and in the exercise of a court’s power in matters such as the granting of leave. 

• Predictability. The use of judicial discretions should be minimised, particularly in relation to the 

admission of evidence, and rules should generally be preferred over discretions. 

• Cost, time and other concerns. Clarity and simplicity are the objectives.  

The ALRC has made comment regarding the UEA and its operation as a code after it attracted 

some discussion and the ALRC did not have an express notion in the terms of reference to 

either develop a code or to have the government to adopt a code.20 ALRC report 102 notes that 

the New South Wales (‘NSW’) Attorney General stated that’ it should be noted that, while the 

bill codifies many aspects of the law of evidence it is not intended to operate as an exhaustive 

code’.21  

For NSW the fact that chapter 3 of the UEA excludes the operation of other laws with respect 

to the admissibility of evidence and the competence and compellability of the witnesses which 

has raised discussion that chapter 3 of the UEA functions as a code.22 Stephen Odgers SC 

argues that ‘Chapter 3 constitutes a code for the rules relating to the admissibility of evidence, 

in the sense that the common law rules relating to the admissibility of evidence are 

 
19 Ibid. 

20 Ibid 51. 

21 Ibid. 

22 Ibid 52. 
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abrogated’.23 In the matter of Quick v Stoland Pty Ltd  (1998) 87 FCR 371  it was stated that 

the function of chapter 3 is designed exclusively to deal with the topic of admissibility of 

evidence in proceedings to which the UEA relates too.24 However, (make this a new sentence) 

it should be noted that judicially this issue is yet to be resolved as the discussion so far has only 

been limited to comments found in obiter.25 

If one was to look at the possibility codification of the current Queensland Evidence Act it 

would be clear that a substantive obstacle would exist in doing so. These substantive obstacles 

would be derived from common law in addition to the inflexible effect of the codification 

itself.26 The arguments are that a code’s structure imposed on the complexity of judge-made 

norms has the effect of distorting the substantive law while impeding on legal development 

despite any methodological techniques that may be adopted.27 The critics of codification argue 

that categories of substantive law display overlap and the doctrinal foundation that separates 

the individual fields continuously evolve.28 The taxonomy debate raises additional questions 

regarding what descriptive elements should appropriately form the basis of a manageable 

system of classification.29 Common law evolves from the decisions arising from each matter 

that is influenced by a number of factors including legal rights, equitable principles, remedies 

and facts.30 So the argument is that in applying a code or implying that the UEA  be a code not 

is not the effect that the ALRC intended for chapter 3 of the UEA but to intimate that the UEA 

is a code would distort the nature of the legislation. Similarly codifying any common law by 

placing it in a logical fixed structure would imposes a pre-ordained logic which inevitably 

impedes an organic development of the law.31 Whilst it is clear that codification of the UEA is 

not what is sought to be achieved, Skinner points out that case studies highlight a need for 

rigorous ongoing revision process to ensure that the law continues to develop in a codified 

system. Skinner also suggests that only regular and systematic re-assessment of the structure 

and content of a code will accommodate the fluidity of the changing legal norms and 

assumptions.32 The recommendation of the ALRC that continuous review each 10 years of the 

UEA be undertaken would provide a review the operation of the legislation. Understanding a 

 

23 Ibid. 

24 Ibid; Quick v Stoland Pty Ltd. 

25 Ibid. 

26 Catherine Skinner, ‘Codification and the Common Law’ (2009) 11(2) European Journal of Law Reform 227, 

230. 

27 Ibid. 

28 Ibid 231. 

29 Ibid. 

30 Ibid. 

31 Ibid. 

32 Ibid 252. 
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code as a method and not an ideology will assist in the assurance of a more productive dialogue 

regarding the future code in the common law world.33   

Issues surrounding the outcome of a case can sometimes be the result of how laws of evidence 

are applied. An example is when a matter brought to the federal court in a state or territory 

under say the Family law Act, this may have a completely different outcome if it was brought 

in another jurisdiction say for example, if the matter was herd in Victoria as opposed to 

Queensland.34 The danger of a case producing an outcome dependent on where it is heard is 

real and as the work of courts increase it is likely that the dangers would also increase.35 If the 

UEA and other legislation were uniform it would discourage the use of forum shopping to a 

state or jurisdiction where the most convenient and least costly outcome might be achieved by 

a party due to the differences in laws of these jurisdictions.36  

The UEA would be beneficial and a welcome application in Queensland. This could address 

some of the issues that affect the admissibility of business records particularly, the effect on 

corporations who operate throughout Australia. This includes the equipment, strategies and 

mediums on which corporations store their records.37 With application of a wide scope for the 

definition of documents under the uniform legislation, provision for admission of these 

documents despite the medium of storage without the need of state or territory legislation in 

the event that the business record is not deemed admissible under federal jurisdiction. Under 

the UEA the rules at common law for proving the contents of documents are also abolished.38 

Should Queensland adopt the UEA it may consider developing the legislations basic pattern 

and insert or omit some of the sections that they feel do not apply or should remain in the State 

act all whilst retaining the section numbering of the UEA and providing a note directing the 

reader to the omission or insertion. Queensland may wish to adopt a similar process to that of 

the Tasmanian act which states 

(1) In order to maintain consistent numbering between this Act and the Evidence Act 1995 of the 

Commonwealth:- 

(a) if the Commonwealth Act contains a section that is not in this Act, that section number and 

heading are included in this Act despite the omission of the body of the section; and 

(b) if this Act contains a section that is not in the Commonwealth Act, that section is numbered 

so as to maintain consistency in numbering between sections to common to both Acts.39  

 
33 Ibid 257. 

34 Northern Territory Law Reform Commission (n 6), 110. 

35 Ibid. 

36 Ibid. 

37 Ibid 111. 

38 Evidence Act (n 1), s 51. 

39 Northern Territory Law Reform Commission, (n 6), 11. 
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Similarly, should Queensland wish to diverge from sections outlined above that is, retain the 

same between the state legislation and the UEA, Queensland may place a note that to that effect 

in both statutes. For instance if Queensland opted to follow s9 of the UEA then based on that 

provision the Queensland State provisions of evidence will be preserved. 40  However, the State 

may wish to look at the amended Evidence Act 1995 (NSW) which adds the words “except so 

far as the Act provides otherwise expressly or by necessary intendment”.41 These legislative 

notes of inclusions or omissions will assist to ensure that legal practitioners and judges are 

better placed in the interpretation and application of the legislation under the Uniform Act.  

Additionally in ensuring practitioners are being specifically directed to any local variations 

pointing out the various approaches of the states and territories have adopted with respect to 

the UEA.42  

Of the three jurisdictions still left to adopt the UEA the NTLRC report notes that the Law 

Reform Commission Western Australia as well as a Parliamentary Committee of Western 

Australia have recommended the adoption of the UEA although South Australia has not given 

a stance on the adoption of the UAE as yet.43 As for Queensland the paper has already noted 

the view as being one of a neutral disposition stating that; 

It may be that following such a review, it is considered generally desirable to adopt the uniform Evidence 

Acts, but that the Queensland position is preferred in respect of certain specific provisions. In that case, 

consideration should be given to adopting the inform Evidence Acts with the exemption of specific 

provisions…44  

The trend of adoption of the UEA indicates that it may not be too long before the three 

remaining states adopt the UEA. This is of course a bold statement that is only predicted 

through the trend of the other states in adopting the UEA.  

Recommendation: It is recommended that the Queensland Law Reform Commission revisit 

the now dated report of 2005 in light of other states adopting the UEA and work collaboratively 

with the Australian Law Reform Commission in completing a fresh review of the Queensland 

Evidence Laws and revisit the states stand on adoption of the Uniform Evidence Acts in the 

state of Queensland. It may be beneficial to also liaise with the relevant parliamentary 

committee in the making of this report as well as all relevant stakeholders. 

The NTLRC report also agrees that the likelihood of the adoption of the UEA is imminent. The 

report praises adoption of the UEA in the jurisdictions that have adopted.  It speaks to advising 

that the convenience throughout the Commonwealth of a common approach. Further that the 

principles of evidence would favour this approach as it would also be advantageous of court 

rulings in developing a common front. The report indicates a trend that all jurisdictions will 

 
40 Evidence Act (n 1), s 9. 

41 Evidence Act 1995 (NSW), s 9. 

42 Northern Territory Law Reform Commission, (n 25). 

43 Ibid 12. 

44 Ibid. 
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adopt the UEA at some point in the future however, the prediction of a swift transition is one 

that is not advocated. 45 It could be argued that the transition from state evidence laws to full 

functioning adoption of the UAE may take some time. Reasons for this have been outlined in 

the NTLRC report whereby it is stated that reluctance to abandon the familiar processes in 

favour of those that are unfamiliar.46  

Recommendation: It is recommended that should a decision be made to implement the UEA 

in the state of Queensland that the profession work swiftly in the transition with the profession 

and any relevant requirements to ensure the legislation is implemented effectively achieving 

desired outcomes of uniformity. 

The issue that should Queensland adopt the UEA that would leave only South Australia and 

Western Australia to follow suit. It may just be that the adoption of the UEA in Queensland 

would have direct impact on the two remaining jurisdictions in following suit to the other 

jurisdictions.  

Of course, what is important for Queensland when reviewing if indeed it would be of benefit 

to adopt the UEA. To take a more active approach rather than the 2005 neutral approach would 

be the 10 or so years that the UEA has been enacted in other jurisdictions. Drawing from the 

results that the other jurisdictions have produced, including but not limited to the effectiveness 

of the application of the UEA in those jurisdictions in addition to reviewing the successes and 

challenges presented by the UEA in those jurisdictions. There would be no benefit to adopt a 

piece of legislation a review of these successes and challenges are made.  

Recommendation: It is recommended that in the review Queensland draw on the successes 

and challenges faced by those jurisdictions that have adopted the UEA.  

It should be noted that the ALRC’s thorough investigation of the UEA can be attributed to the 

successful operation of the legislation and has been noted by the NTLRC report.47 It should be 

noted that this success also relies on those involved in the commissioning and participation in 

such reviews. The NTLRC report indicates that the UEA has a strength that is worth 

considering with that respect the writer sees that this strength would also be meritorious should 

Queensland adopt the UEA. This strength is that an ongoing review process in that a 

recommendation of a review of the UEA be undertaken every 10 years. This is of course as a 

result of the initial 10-year review undertaken following its operation.48  

The significant difference between the UEA and the evidence laws in states and territories is 

the fact that the UEA takes a broad approach to the subject of evidence which is derived from 

 
45 Ibid. 

46 Ibid. 

47 Ibid 13. 

48 Ibid. 
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the philosophical principles and the application of the UEA in the court process.49 There is a 

need to understand that no system of evidence will have the ability of being regarded as perfect 

and this is of course due to the myriad of cases that would produce blurred, borderline and 

those that push the boundaries. 

It is clear that knowing the UEA has but 3 states left to adopt the legislation that it has been 

successful and is why this paper intends to press on the reader that a meritorious argument 

exists for a further review and implementation of the UEA. This has also been mentioned by 

other scholars and commentators who are also resolve that moving forward is the only way 

with respect to this aging question of should all states and territories adopt the UEA. Some 

have made the following statement regarding the UEA; 

Imperfect though they undoubtedly are, the Acts (UEA) and the case law they have generated now 

constitute a new law of evidence from which there cannot realistically, be a retreat. The Acts are here to 

stay, albeit with modification, and their eventual adoption by other States and Territories may be 

inevitable, although it is not imminent. 

As well as promoting uniformity, the (UEA) Acts were intended to widen the scope of admissibility of 

evidence. Most legislative change in the area of evidence in recent years has been designed to achieve 

this end; to limit the scope and operation of one or more of the various rules of exclusion. Irrespective 

of whether the Commonwealth and New South Wales Acts are adopted in other jurisdictions, it is likely 

that this broad trend will continue, and that the law of evidence may move closer to its ideal of a wholly 

rational body of rules and principles designed to aid the courts in their discovery of the truth 

The (UEAs) attempt to simplify the law and to organise it in a rational and coherent way.50  

Recommendation: It is recommended that The ALRC conduct the reviews suggested by the 

QLRC provided in  Queensland Law Reform Commission, A Review of the Uniform Evidence 

Acts, Report No 60 (2005) where the QLRC made recommendations regarding the provisions 

of the UEA that are substantially different from the position held in Queensland. The QLRC 

has noted the specific provisions that they believe will require further review in the event that 

Queensland considers adoption of the UEA.   

In the paper of 2005 the QLRC it can be suggested that it would be likely that Queensland may 

adopt the UEA where by the QLRC considers that following such a review of the sections and 

recommendations made in the report it is considered generally desirable to adopt the Uniform 

Evidence Acts, however the Queensland position is preferred in respect of certain specific 

provisions.51 The QLRC has also surmised that consideration should be given in adapting the 

UEA with the exceptions of the specific provisions that they deem the position of Queensland 

is preferred whilst indicating that this was the approach and occurrence in Tasmania with their 

exception in particular regarding identification evidence when adopting of the UEA.52  The 

QLRC observed the ALRC state; 

 
49 Ibid 25. 

50 Ibid. 

51 Queensland Law Reform Commission (n 2). 

52 Ibid. 
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Whilst improved uniformity is clearly a goal of this Inquiry, it is acknowledged that states may choose a 

different path in the enactment of the uniform legislation for good reasons, such as consistency with 

previous legislation…53 

 

Recommendation: It is recommended that in in the event that the UEA is adopted in 

Queensland that  the QLRC and all relevant stakeholders implement transitional material to 

ensure the swift transition ensuring all affected parties are able to address any issues or 

concerns that may arise on implementation of the UEA 

If Queensland adopts the UEA, it is important to ensure a swift and smooth transition, so the 

profession and any relative stakeholders are able to be provided with information. It is 

recommended that the information provided include but are not limited to publications and 

instructions that discuss general provisions of the UEA and highlight all the differences and/or 

changes from the existing Evidence Act. It would also be beneficial to adopt some 

presentations containing and highlight all the differences and/or changes from the existing 

Evidence Act to support all the stakeholders, practitioners, judicial officers and Judgers who 

will need to be able to interpret and apply the UEA and ensure the smooth operation of the Act. 

This could be through a mix of media material, lecture series, presentations, handbooks or other 

media materials. 

Recommendation: It is recommended that the QLRC seek that the ALRC initiate review of 

procedural aspects of the UEA which have not been initially reviewed or dealt with in any of 

the reports regarding the laws of evidence. 

 Some procedural aspects of evidence law which appear in texts on evidence law have not been 

addressed in the ALRC report although the interim report notes that text and reports 

recommending reform include procedural aspects including but not limited to; 

• the right to begin, the order as to which witnesses should be called; 

• the right of parties to re-open their cases; 

• rights of a party to lead evidence in rebuttal of evidence lead by another party; 

• ordering witnesses to leave the court; 

• a ban on publication of forbidden questions;  

• the number of counsel appearing for a party who may question any one witness;  

• that proceedings must take place in open court subject to certain listed exceptions;  

• that evidence must be given orally subject to certain exceptions; 

• about the presence of the accused; 

• about duties of the prosecutors in calling evidence and making evidence available to the 

accused; 

• as to the order of speeches; 

• the subpoenaing of witnesses;  

 
53 Ibid.  
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• the gathering of evidence before a trial;54  

The issues identified with respect to where the line should be drawn between rules of evidence 

and rules of procedure merits discussion with not only those jurisdictions who have adopted 

the UEA it may be possible that the UEA has scope for a chapter on rules of evidence 

procedure. In the alternative it may be prudent to enact a separate piece of legislation dealing 

solely with the procedures of evidence to act as comprehensive guide book alongside the UEA. 

This may undoubtedly assist the application of the UEA and associated procedures both in 

criminal and civil trials all whilst making all strengths and limitations clear.    

The ALRC in report 38 notes that there is a general acceptance with respect to the various 

propositions that reform is in fact necessary in all areas of the law of evidence.55 Focus has 

been on identified problems by the commission however reforms have been somewhat resisted 

on the grounds that some are of the view that the present rules appear to be working 

satisfactorily.56 This position is taken by those stating that the system works because strict 

compliance with the rules are not insisted and the judiciary makes it clear to parties who rely 

on strict application of the rules of evidence that they do not approve of the strict application.57 

Discussion has made some confirmation with respect to the evidence law working only due to 

the fact that it is being ignored.58 This is a strong indication that the practice of ignoring the 

laws of evidence in itself creates a powerful criticism of the effectiveness of the law and 

subsequently demonstrates the arguments of a need for reform.59  

Whilst harmonisation of the UEA has not yet occurred there are promising signs that in fact 

the non –uniform jurisdictions are moving towards entry to the UEA regime.60 It should be 

noted that the recommendations of the previous reports from the ALRC Evidence inquiry and 

the provisions of the UEA have been considered by various bodies and each of these bodies 

have recommended enactment of the UEA.61 

This paper has aimed to clarify the need for a comprehensive and uniform law through the 

adaptation of the UEA by the state of Queensland. It has made some recommendations with 

respect to the opinions of the writer throughout the paper that should be considered in the event 

Queensland adopts the UEA and ultimately that Queensland should adopt the UEA. The 

enactment of the UEA in Queensland is a desirable outcome and as discussed this would curtail 

deferring rules that would inevitably lead to varying outcomes. Perhaps once the UEA is 

adopted by Queensland the last remaining states of Western Australia and South Australia will 

 
54 Law Reform Commission (n 11), 19. 

55 Australian Law Reform Commission, Evidence, Report No 38 (1987), 23. 

56 Ibid. 

57 Ibid. 

58 Ibid. 

59 Ibid. 

60 Australian Law Reform Commission (n 20), 50. 

61 Ibid. 
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follow suit thus creating uniform evidence legislation for Australia at last. It would be prudent 

to monitor and review any issues in future to ensure the legislation continues to operate 

effectively with the intended purpose. Pending the success of the UEA it may be possible to 

achieve uniform legislation in other areas of law the lasting effect though would need to be 

reviewed and monitored to see if it would be successful or not. 
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AN EXPOSITION OF SECTION 92 OF THE 

AUSTRALIAN CONSTITUTION ANDS ITS 

APPLICATION DURING THE COVD-19 

PANDEMIC 

ELISE FRYER1 

The purpose of this  article is to explore the interpretations of section 92 (“s 92”) of the 

Australian. It will also consider the impact that those interpretations have had and continue to 

have on trade and commerce, and interstate intercourse between the states and territories of the 

Commonwealth of Australia.2 This paper will briefly outline the history of the interpretation 

of s 92 of the constitution as well as examine and make recommendations for greater protection 

of the provisions within s 92.  

S 92 of the Constitution came into effect in 1901. Since taking effect, s 92 has been the focus 

of debate and vast interpretation, baffling legal scholars and marking it in history as the most 

contested provision of the Australian Constitution. S 92 sets out two guarantees: (i) the freedom 

of trade and commerce between the states and territories and, (ii) the freedom of interstate 

intercourse.3 To date, s 92 of the Constitution has been the catalyst to an excess of one hundred 

and forty High Court cases. These cases have arisen from the foggy ambiguity of the expression 

“absolutely free” in outlining these guarantees.  

A literal interpretation of these words ensures that a government cannot restrict interstate trade, 

commerce and travel. However, the question of what these should be “free from” remains to 

be clarified. The prevailing ambiguity has led to various theories, all of which have flowed in 

and out of High Court jurisprudence popularity throughout the years. The constant 

reinterpretations of the provision were recounted by Gageler J as being a “stress-trigger” for 

legal professionals and judges alike as well as “a form of torture” for law students.4  

Seven years after Lord Wright of Durley retired from his position on the Judicial Committee 

of the Privy Council, he stated that s 92 of the Constitution should rather have been expressed 

as a purely economic clause; however, this has not been widely supported. An early 

interpretation of s 92 in Fox v Robbins (1909) argued for a lower tax rate for liquor that had 

been made from produce from within the State. Barton J stated that all goods must be taxed 

 
1 This paper was originally submitted as assessment for the subject LAW2211 Constitutional Law. 

2 Puig, Gonzalo Vilalta, 'Intercolonial Free Trade: The Drafting History of Section 92 of the Australian 

Constitution' (2011) 30 U. Tas. L. Rev. 1. 

3 Australian Constitution s 92. 

4 Stellios, James, 'The Section 92 Revolution', Encounters with Constitutional Interpretation and Legal 

Education (2018). 
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regardless of where they originated. This tax, he argued, must be general and not dependent on 

the State of origin of the goods.5 

James v Commonwealth (1936) expanded on the ruling made in James v Cowan whereby the 

Judicial Committee of the Privy Council ruled that s 92 should be interpreted in the nature of 

laissez- passer rather than the nature of laissez-faire. The Court held that the Commonwealth 

and State Parliaments should have restricted authority with regard to enforcing regulations on 

trade and commerce between the states. Evatt J and McTiernan J held that s 92 maintains a 

merely general rule of fiscal liberty and this binds all parties and authorities including the 

Commonwealth.6  

Since the decision held in Fox v Robbins, the High Court has rejected various interpretations. 

Two of the most notable have been the laissez-faire approach- or individual rights approach- 

and the free trade approach.7 In Bank of New South Wales v Commonwealth (1948), the Court 

held that the individual rights approach should be the prominent interpretation to be taken to 

ensure any sole trader should be protected by s 92 when undertaking interstate business. 

However, this protection is not absolute and would not hold in the instance of the provision 

burdening interstate trade or in a case where the provision is subject to the exception for 

permissible or reasonable burden.8 This same approach was used in Australian National 

Airways Pty Ltd v Commonwealth (1945).9 The Court held that the Commonwealth may 

establish a state-owned airline but may not hold an interstate air traffic monopoly.10 Latham J 

maintained that to give an exclusive license to any corporation or individual in trade or 

commerce would reduce s 92 to insignificance.11  

In 1988, the High Court presided over the landmark case of Cole v Whitfield in which the 

parties were concerned with the regulation of the size of crayfish sold or bought in Tasmania 

regardless of their State of origin. The Court ruled unanimously that the purpose of the 

provision is to ensure free trade  between States and territories and throughout the 

Commonwealth as well as to ensure no State or territory harnesses the power to obstruct the 

free movement of an individual from one State to another.12 The ruling in Cole v Whitfield has 

established that the High Court should be less concerned with the policy of the provision and 

 
5 Puig, Gonzalo Villalta, 'The Boundaries of the Free Trade Jurisprudence of the High Court of Australia. The 

Cole v Whitfield Test of Section 92 of the Australian Constitution', Boundaries of Commercial and Trade Law 

(sellier european law publishers, 2011) 75-102. 

6 James v The Commonwealth {1936} UKPCHA 4, (1936) 55 CLR 1 (17 July 1936), Privy Council (on appeal 

from Australia), reversing James v Commonwealth [1935] HCA 38, (1935) 52 CLR 570 (11 June 1935), High 

Court (Australia).  

7 Fox v Robbins [1909] HCA 81. 

8 Bank of New South Wales v Commonwealth [1948] HCA 7. 

9 Australian National Airways Pty Ltd v Commonwealth (1945) HCA 41. 

10 Ibid.  

11 Ibid.  

12 Cole v Whitfield [1988] 165 CLR 360.  
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should not be concerned with issues that do not have a protectionist effect whilst ensuring that 

s 92 will invalidate any discriminatory laws. These issues may include a state law that may halt 

any form of interstate trade; a state law that prevents an individual or group of individuals from 

carrying out interstate trade; or a tax on interstate trade. Conversely, the Court held that s 92 

ensures that the States and territories do not restrict any trade or commerce and is to be 

interpreted in a protectionist manner.  

As a result of Cole v Whitfield, the court pioneered a test to establish stability in the 

interpretations of the provision.13 The Court developed this test as a result of the recognition 

of the protectionist nature of the provision and to ensure that the provision maintained practical 

effect. There should be no exceptions to the test and no balancing of the test from case-to-case. 

The Court determined that through the application of the test either the law is protectionist in 

its nature rendering it invalid, or it is not protectionist and thus passes the test. The Court 

recognized that laws of a protectionist nature may impose greater restrictions on some more 

than others – referred to as substantive inequality. The High Court held that Cole v Whitfield 

that the case involved” issues of fact and degree” and that not every form of intercourse should 

be absolutely unrestricted or unregulated.  

S 92 of the Constitution gives protection to the freedom of movement between States; however, 

this is with the exception of the protection of public health. Generally, there is no absolute 

guarantee of intercourse among the States and although the Constitution establishes that this 

should be “absolutely free”, the Courts have accepted valid exceptions. These exceptions often 

arise from the risk of injury which can extend from public health concerns, damage to 

biosecurity or goods and animals crossing State borders.  

The ban on the importation of particular fruits to prevent the disastrous spread of fruit flies is 

one such example of a permissible exception to s 92.14 The Federal Government wields the 

power to prevent the spread of diseases and pests under The Biosecurity Act 2015 (Cth). 

Whilst within the scope of protecting individuals from injury, hard State borders preventing 

the absolute freedom of individuals moving between states have received both praise and 

condemnation.15 The constitutional legitimacy of these policies have been called into question 

with a high profile court case involving the mining magnate Clive Palmer and the State of 

Western Australia.16  

Since the ruling in Cole v Whitfield, the High Court has held that there are two limbs to s 92 

(trade and commerce and intercourse). However, a reintegration of the two limbs of the 

 
13 Ibid. 

14 Stoneham, Gary et al, 'The Boundary of the Market for Biosecurity Risk' (2021) 41(8) Risk Analysis 1447-

1462. 

15 Townsend, David J, 'Constitutional law: Constitutional algebra: Palmer v Western Australia reunites the 

broken parts of s 92' (2021)(76) LSJ: Law Society of NSW Journal 84-85. 

16 Tomkins, David, 'Constitutional law: The constitutional challenge to end the COVID border closures' 

(2020)(71) LSJ: Law Society of NSW Journal 72-74. 
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provision to create freedom of interstate commerce and intercourse was considered in the 

recent case involving Clive Palmer. Mr Palmer maintains that the new border restrictions 

infringe on s 92. Applying Wotton v Queensland,17  the High Court held the constitutional 

question involved the legality of the Emergency Management Act. Under the Act, Border 

Directions had been made which did not breach either limb of s 92. 

S 92 alone – though not absolute – is adequate to protect the intercourse among the states 

however, if applied alongside the constitutional provision of s 117, ensures certain acts such as 

voting in a State election for which one is not a resident is prohibited. However, in accordance 

with international law, the freedom of movement is widely acknowledged as a right; this is 

outlined in article 13 of the Universal Declaration of Human Rights.18 Australia is a party to 

the International Covenant on Civil and Political Rights which outlines the right to freedom of 

movement as established in articles 12 and 13,19 however, the Constitution still allows for a 

restriction on these movements to protect from injury – per the current public health risk.  

Whilst the current border restrictions have imposed a burden on interstate intercourse, the new 

policies have arisen from public health needs. Each State holds the power to take measures that 

they may consider necessary to protect from the risk of and consequences of the public health 

emergency. In determining if these policies are in violation of the Constitution, the High Court 

would consider whether the State’s restrictions are appropriate in the circumstances. The more 

extreme the risk, the more extreme the restrictions on the movement of individuals under the 

public health legislation within the State’s lawful powers.20  

The current provision as set out is not protectionist in nature, however, still restricts individuals 

from what some may argue is the spirit of the provision; restricting some individuals from 

entering or leaving a State and not others. Sir Henry Parkes debated that the true intention of s 

92 of the Constitution is to ensure that there would be no impediment of any kind to any person 

in trade or movement.21  

Perhaps then, the question of whether an individual’s right to move without impediment and 

to conduct trade without restriction is better framed by asking if one individual’s rights in 

liberty and commerce should outweigh the good for the majority – for example; those whose 

crops may be decimated by fruit flies and those who are immune-compromised. This matter 

becomes a moralistic issue with no clear answer. It is not the purpose of the Constitution nor 

 
17 Wotton v Queensland (2012) 246 CLR 1. 

18 Assembly, UN General, 'Universal declaration of human rights' (1948) 302(2) UN General Assembly 14-25. 

19 Joseph, Sarah and Melissa Castan, The international covenant on civil and political rights: cases, materials, 

and commentary (Oxford University Press, 2013).  

20 Reynolds, Christopher, 'Public health and the Australian Constitution' (1995) 19(3) Australian journal of 

public health 243, 243-249. 

21 Douglas, Michael and Charles Dallimore, 'Section 92 of the constitution and the future of our federation' 

(2020) 47(7) Brief 16-18. 
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is it the concern of the Courts to monitor moral issues, but rather to apply the law as it stands. 

For this reason, any amendment would be beyond the scope of the Constitution. Emergency 

health legislation and biosecurity Acts are the best devices to monitor and implement safe trade 

and commerce, and travel between States.  

Despite the guarantees laid out in the Constitution, that intercourse among the States shall be 

absolutely free, States maintain the power to limit border-crossing and interstate trade if 

appropriate according to public health recommendations. Historical and modern interpretations 

have shaped how s 92 is enforced amongst the States. Whilst public Health Acts and 

Biosecurity legislation are the tools for the Courts and State leaders to act within the best health 

and economic interests of the people, the High Court may utilize the Constitution to ensure that 

State leaders act within the rights of the public whilst a situation evolves – ensuring that at no 

time are the actions of the State leaders disproportionate to the situation.  
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VOLUNTARY ASSISTED DYING IN 

QUEENSLAND - IS THE LEGISLATION ‘TOO 

STRICT’ AGAINST CONSCIENTIOUS 

OBJECTION? 

TALITHA DUFF1 

 I INTRODUCTION 

Voluntary Assisted Dying (VAD) is one of the most controversial topics debated socially, 

politically and of course legally. Despite high levels of public support for VAD spanning 

decades, legislation has only recently been enacted in Australia. Queensland is now one of five 

states with VAD Legislation. The Legislation has been labelled ‘the safest and most 

conservative’ model and therefore is concurrently some of the most restrictive in the world.2  

While there is limited data relating to VAD in Australia and no data for Queensland specifically 

(with the Queensland Legislation yet to come into effect), a review of the information currently 

available seeks to answer whether the Australian and Queensland Legislation is too strict in 

imposing obligations on healthcare providers and faith-based institutions who have a 

‘conscientious objection’. Commencing with a brief overview of the timeline of VAD in 

Australia, individual and then entity ‘conscientious objection’ is considered. Followed by a 

review of the legislative options and a contemplation of whether the Australian legislation is 

‘too safe’. Finally, a discussion as to the effect that the Religious Discrimination Bill could 

have on the VAD Legislation. 

II VAD IN AUSTRALIA 

Despite the Northern Territory and thus by default Australia becoming the first jurisdiction 

world-wide to legalise VAD with the passing of the Rights of the Terminally Ill Act in May of 

1995, the revolutionary movement was short-lived after being overruled by federal legislation 

in March of 1997.3 Although there appeared to be a high level of support for VAD from the 

Australian public, this was not reflected in Parliament. Over three decades, 58 VAD Bills went 

before various Australian parliaments of which none were successful until the Voluntary 

Assisted Dying Act 2017 (VIC) passed in Victoria and commenced operation in 2019. 4  This 

was soon followed in Western Australia with the implementation of the Voluntary Assisted 

Dying Act 2019 (WA) which commenced operation in 2021. Similar Acts have now been 

 
1 This paper was originally submitted as assessment for the subject LAW3482 Law and Religion. 

2 Bregje Onwuteaka-Philipsen, Lindy Wilmott and Ben P White, ‘Regulating Voluntary Assisted Dying in 

Australia: Some Insight from the Netherlands’ (2019) 211(10) Medical Journal of Australia 438, 438. 

3 Tracee Kresin et al, ‘Attitudes and Arguments in the Voluntary Assisted Dying Debate in Australia: What Are 

They and How Have They Evolved Over Time?’ (2021) 18(23) International Journal of Environmental 

Research and Public Health 12327, 12327. 

4 Kresin et al (n 2) 12329. 
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passed in Tasmania,5 Queensland6 and South Australia7 which are due to commence October 

2022, January 2023 and ‘early’ 2023 respectively; whilst the NSW Voluntary Assisted Dying 

Bill 2021 is currently before New South Wales Parliament.8 

III CONSCIENTIOUS OBJECTION 

In medicine, conscientious objection refers to a practitioner’s desire not to be involved in 

providing certain services to ‘preserve or maintain moral integrity’.9 This is conceptually 

different to non-participation based on clinical judgment i.e. treatment that would not be ‘good 

medical practice’.10 VAD Legislation almost universally contains conscientious objection 

provisions for individuals in health professions.11 The Queensland Legislation provides that a 

health practitioner with a conscientious objection may refuse involvement in any part of the 

VAD process.12 However, similarly to Western Australia a health practitioner who refuses due 

to a conscientious objection must provide basic information, such as where information and 

access can be obtained, to assist the person seeking same.  

In Victoria the right to conscientious objection is unconditional.13 It has been stated that if 

inappropriately exercised conscientious objection ‘can have a negative effect on patients’ by 

limiting access to legal, but socially contentious services and may ‘perpetuate stigma’ 

associated with them.14 It has also been argued that ‘it is a mistake to allow conscientious 

objection unconditionally’ as a respect for the patient’s own rights and their own beliefs entails 

an obligation on a practitioner to adequately inform a patient ‘to enable them to act on their 

own conscience’.15 Further, it has been argued that an ‘obligation to inform’ provides an 

appropriate balance of the respective practitioner and patient rights given that practitioners 

have an obligation to provide a service that is legal.16 

 
5 End-of-Life Choices (Voluntary Assisted Dying) Act 2021 (TAS). 

6 Voluntary Assisted Dying Act 2021 (QLD). 

7 Voluntary Assisted Dying Act 2021 (SA). 

8 Ashleigh Raper, ‘Voluntary Assisted Dying Bill Passes Lower House of NSW Parliament’ ABC News (online, 

26 November 2021) https://www.abc.net.au/news/2021-11-26/nsw-voluntary-assisted-dying-bill-passes-nsw-

lower-house/100652556. 

9 Mark R Wicclair, ‘Conscientious Objection in Medicine’ (2000) 14(3) Bioethics 205, 213. 

10 Ben P White et al, ‘Legislative Options to Address Institutional Objections to Voluntary Assisted Dying in 

Australia’ [2021] University of New South Wales Law Journal Forum 1, 4. 

11 Ibid 2. 

12 Voluntary Assisted Dying Act 2021 (QLD) s 84. 

13 Michael Dooley (ed), ‘Thank you on Behalf of the JPPR’ (2020) 50(2) Journal of Pharmacy Practice and 

Research 117, 117. 

14 Casey M Haining, Louise A Keogh and Lynn H Gillam, ‘Understanding the Reasons Behind Healthcare 

Providers’ Conscientious Objection to Voluntary Assisted Dying in Victoria, Australia’ (2021) 18(2) Bioethical 

Enquiry 277, 278. 

15 Dooley (ed) (n 12) 118. 

16 Ibid. 

https://www.abc.net.au/news/2021-11-26/nsw-voluntary-assisted-dying-bill-passes-nsw-lower-house/100652556
https://www.abc.net.au/news/2021-11-26/nsw-voluntary-assisted-dying-bill-passes-nsw-lower-house/100652556
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IV NON-PARTICIPATING ENTITIES 

A topic more controversial than individual conscientious objection is whether an institution or 

entity should be able to exclude access to VAD or any part of the VAD process to its patients 

or residents on a similar ‘moral integrity’ basis.17 This is highly important as objecting 

institutions could have the power to considerably limit an individual’s access to a lawful 

medical service, which becomes increasingly problematic as these institutions are often sole 

providers of end-of-life care in certain areas.18 Institutions include: hospitals, residential aged 

care facilities and hospices as well as other short or long term care facilities.19 Common forms 

of institutional objection can be based observably on religious belief.20 The Catholic Church 

have made statements on their clear objection to VAD which is particularly relevant as 

Catholic-run facilities provide approximately twenty percent of both hospital and aged-care 

beds in Queensland.21  

There are arguments that an institution (or entity) does not have ‘morals’ or ‘ethical 

obligations’ as a natural person can therefore arguably, there is simply no basis for an 

institution to object on this ground. Pro-VAD group, Go Gentle Australia suggests that 

institutions instead have ‘ideological rules’ and that when those rules require or prohibit certain 

actions of someone, this extinguishes the ‘actual, real conscience’ of the natural persons 

affected.22   The alternative view is that an institution is more than a building and may have a 

‘distinctive mission, ethos and moral values’.23 A suggested ‘middle ground’ argument is that 

while institutions do not possess a conscience like individuals do, they can still justify refusal 

of a service on the basis of their ‘identity and integrity’. However, they have obligations to 

respect patient autonomy which can outweigh ‘identity’ or ‘integrity-based’ claims.24 

Presumably to avoid this argument entirely the Queensland legislators have chosen to refer to 

institutions who have a ‘conscientious objection’ as ‘non-participating entities’ instead. 

Catholic Health Australia is the largest non-government hospital and aged care provider in the 

country. Following the passing of the VAD Legislation in Victoria, they created specific 

policies stating that they ‘will not facilitate or participate in’ VAD in any of its facilities.25 

There are cases of this being implemented including refusal by a facility to allow a patient to 

 
17 White et al (n 9) 2. 

18 Ibid 3. 

19 Ibid 5. 

20 Ibid 6. 

21 Mark Bowling, ‘Voluntary Assisted Dying Laws Pass in Queensland’ The Catholic Leader (online, 16 

September 2021)  https://catholicleader.com.au/news/qld/voluntary-assisted-dying-laws-pass-in-queensland/.  

22 Go Gentle Australia, Submission No 1189 to Queensland Health Committee in response to Voluntary 

Assisted Dying Bill 2021, Parliament of Queensland (1 July 2021) 8. 

23 White et al (n 9) 5. 

24 Ibid. 

25 Ibid 9. 

https://catholicleader.com.au/news/qld/voluntary-assisted-dying-laws-pass-in-queensland/
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accept delivery of their VAD substance.26 It has been suggested that allowing institutions to 

object can result unfavourably for patients.27 While sometimes patient transfers occur 

seamlessly, there are also experiences overseas that have resulted in patient indignity, extreme 

pain and loss of access. Such cases include a 72 year old patient with motor neurone disease 

being forced to meet two witnesses in a bus shelter, in the rain, to have VAD paperwork signed 

and witnessed.28 Another case involved an 87 year old with spinal stenosis who had their pain 

medication reduced to ensure decision making capacity following a transfer, the ambulance 

was over three hours late and as a result the trip was agonisingly painful.29 Religious leaders 

in various states have expressed opposition to VAD including members of the Presbyterian, 

Uniting, Anglican, Baptist, Lutheran and Catholic Churches in Queensland.30 However, when 

it became apparent that legislation allowing VAD was likely to be implemented in Queensland 

the focus for some of these religious organisations shifted towards how they would respond.31 

Religious leaders identified that the point of most contention for a number of faith-based 

institutions was their ‘moral objection’ to the actual ending of a life on their premises.32  

Particularly as Queensland is unique as the legislation explicitly regulates ‘non-participating 

entities’ and what they can or cannot do in regard to various stages of the VAD process, 

including preventing objection of the non-participating entity to allow a permanent resident 

administration of a VAD substance.33  This resulted in an initial outcry from religious 

institutions that they would be ‘forced to participate’ in VAD.34 Pro-VAD groups were quick 

to clarify that the law provides for an objecting institution to facilitate a transfer to a non-

objection institution for a person seeking VAD, except where transferring would cause serious 

harm. In this case the law provides that the institution must allow willing doctors onto the 

premises. This was referred to as a ‘middle path’ that ‘minimises potential harm’ to those 

terminally ill, that recognises ‘that people suffer in ways that institutions do not’.35 

 
26 Ibid 10. 

27 White et al (n 9) 12. 

28 Ibid. 

29 Ibid. 

30 ‘A Good Death: Queensland Religious Leaders’ Joint Statement on the Provision of High-quality End-of-life 

Care’, Archdiocese of Brisbane (Statement, 28 October 2019) 

https://brisbanecatholic.org.au/assets/uploads/Common-Statement-with-images-and-signatures.pdf.  

31 ‘Episode 6: Voluntary Assisted Dying (Guest: Rev. Dr. Adam McIntosh)’, Law and Religion Down Under 

(Jeremy Patrick, 1 November 2021) 0:19:36-0:22.22. 

32 Ibid 0:35:35-0:36:12. 

33 Voluntary Assisted Dying Act 2021 (Qld) s 97. 

34 Go Gentle Australia, ‘Pro-VAD Groups Refute Catholic Church’s Misleading Claims About Queensland’s 

VAD Law’ (online, 6 September 2021) 

https://www.gogentleaustralia.org.au/pro_vad_groups_refute_catholic_church_s_misleading_claims_about_que

ensland_s_vad_law.  

35 Ibid. 

https://brisbanecatholic.org.au/assets/uploads/Common-Statement-with-images-and-signatures.pdf
https://www.gogentleaustralia.org.au/pro_vad_groups_refute_catholic_church_s_misleading_claims_about_queensland_s_vad_law
https://www.gogentleaustralia.org.au/pro_vad_groups_refute_catholic_church_s_misleading_claims_about_queensland_s_vad_law
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V LEGISLATIVE OPTIONS 

A government’s position when it comes to implementing legislation or exploring VAD reform 

will depend on how it elects to balance the competing institutional and individual interests.36 

It is suggested that legislation is paramount as policy is a ‘weaker form of regulation’ that hold 

less coercive force and the stronger force of law is likely to be needed if an individual is seeking 

to compel an institution as they are often large and well resourced.37 Academics have broadly 

categorised possible regulatory models into three responses: 

• 'conscience absolutism' - permitting institutional objections without limit; 

• 'compromise or reasonable accommodation' - permitting institutional objections but imposing 

limits on them; and 

• 'non-toleration' - institutional objections are not permitted.38 

‘Conscience Absolutism’ would effectively enable an institution to have a monopoly on the 

provision of services, giving all weight to the institution’s position and none to the patient’s 

interests. To allow absolutism would be more likely to deprive access to those eligible to VAD, 

more than individual conscientious objection. Changing doctors is usually possible (though not 

always easy), however, in a circumstance where a patient is unable to move from an objection 

institution, because ‘absolutism is a veto on that person’s ability to access VAD’.39 

‘Compromise or Reasonable Accommodation’ of institutional objection intends to allow but 

regulate institutional objections to VAD to ensure minimal impact on the person seeking to 

access VAD. It is suggested that this model includes a minimum requirement for objecting 

institutions to provide information about VAD and to facilitate referrals to providers. This 

category is within itself quite broad. Ultimately it becomes a balancing act to ‘reasonably 

accommodate’ both competing interests between an institution’s right to object to something 

that breaches their ‘core concepts and values’ and the right to autonomy of the individual. It is 

suggested that when seeking to balance these interests, the balance of favour must be given to 

the individual when the institutional objection will unduly compromise the individual’s 

interests. This is because the individual who is suffering and close to death is in the vulnerable 

position.40 

‘Non-Toleration’ of institutional objection would prohibit an institution from preventing access 

to VAD services. If framed broadly this could include prohibition for an institution to prevent 

any stage of the VAD process from seeking information to a person self-administering a VAD 

 
36 White et al (n 9) 13. 

37 Ibid 13-4. 

38 Ibid 13. 

39 White et al (n 9) 14. 

40 Ibid 15. 
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substance. This approach would provide the strongest recognition of individual rights and 

would ensure VAD availability to all who are eligible.41 

The conclusion by academics was that the ‘compromise or reasonable accommodation’ middle 

ground is the legislative option ‘worthy of consideration’, as it does not give absolute priority 

attempt to either party and instead attempts to accommodate both; tipping in favour of the 

individual where this is not achievable.42 This is the path that Queensland legislators have 

chosen. This shows that a balance and respect for each right is being attempted and where this 

is not possible, priority has been given to the individual. 

VI TOO SAFE? 

While the Australian Legislation has been heralded as the ‘safest in the world’ due to the 

extensive list of safeguards, it has also been heavily criticised as being the ‘world’s most 

restrictive’.43 These safeguards are often attributed to ‘protecting the vulnerable’ as it is 

commonly argued by those who oppose VAD that ‘vulnerable groups’ will be coerced and 

there will a disproportionate choosing of VAD by these groups.44 However, there is now peer-

reviewed research relating to how VAD regimes have been functioning overseas.45  Studies 

from Europe and the United States of America (two main parts of the world where VAD is 

legal) have consistently found groups ‘generally regarded as vulnerable are not more likely to 

access VAD’.46 Additionally, in the Canadian case of Carter v Canada47 the trial Judge found 

it possible to design VAD regimes that protect the vulnerable.48  

Criticisms  specific to the implementation of the Victorian Legislation include under-

resourcing of the approvals process, the paperwork being too cumbersome for patients at ‘that 

stage of life’ and the face-to-face requirements for discussions between doctors and patients 

(particularly during COIVD-19) resulting in patients ‘dying in terrible pain’, waiting for access 

to VAD services.49 In Victoria, approximately 3500 to 4000 deaths occur each month with 

 
41 Ibid 18. 

42 Ibid. 

43 Malcolm Knox, ‘What We Need from Leaders Making a Life and Death Decision in NSW’ The Sydney 

Morning Herald (online, 16 October 2021) https://www.smh.com.au/politics/nsw/what-we-need-from-leaders-

making-a-life-and-death-decision-in-nsw-20211014-p5905n.html. 

44 Australian Christian Lobby, Submission No 1054 to Health and Environment Committee, Voluntary Assisted 

Dying Bill 2021, Parliament of Queensland (1 July 2021) 15; ‘A Good Death: Queensland Religious Leaders’ 

Joint Statement on the Provision of High-quality End-of-life Care’, Archdiocese of Brisbane (Statement, 28 

October 2019) https://brisbanecatholic.org.au/assets/uploads/Common-Statement-with-images-and-

signatures.pdf.  

45 Ben White and Lindy Wilmott, ‘Future of Assisted Dying Reform in Australia’ (2018) 42(6) Australian 

Health Review 616, 618.  

46 Ibid. 

47 (Attorney General) [2012] BSCS 886[852], [1242]. 

48 White and Wilmott (n 35) 

49 Knox (n 33). 

https://www.smh.com.au/politics/nsw/what-we-need-from-leaders-making-a-life-and-death-decision-in-nsw-20211014-p5905n.html
https://www.smh.com.au/politics/nsw/what-we-need-from-leaders-making-a-life-and-death-decision-in-nsw-20211014-p5905n.html
https://brisbanecatholic.org.au/assets/uploads/Common-Statement-with-images-and-signatures.pdf
https://brisbanecatholic.org.au/assets/uploads/Common-Statement-with-images-and-signatures.pdf
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around one in 300 of those deaths involving VAD. This is indicative of both how rarely VAD 

is accessed, and how many are being deprived of access by the legislation’s practical obstacles. 

If it was assumed the ‘take up’ in Queensland was similar statistically, it would seem non-

participating institutions would have difficulty arguing their rights should trump those of 

individuals seeking VAD who would be a very small minority.  

VII RELIGIOUS DISCRIMINATION BILL 

After years of delay, the Religious Discrimination Bill 2022 is currently being debated in 

Federal Parliament and after passing the Lower House is now due to go before the Senate. If 

successful, this Bill will allow religious institutions to prohibit access to VAD facilities. This 

could mean that despite the Queensland VAD Legislation, a situation of ‘Conscience 

Absolutism’ may well be possible. Christian leaders were reported as being ‘optimistic’ this 

Bill would protect Catholic-run hospitals and hospices from supporting patients who undergo 

VAD.50 While this is already the position in some states such as Victoria, the Bill could have 

a profound effect in Queensland where a long-term resident of a non-participating entity who 

is unable to be moved could under the current laws, access VAD.51 As the Queensland laws 

are yet to come into effect, this is merely speculation. It is yet to be seen whether in practice, 

as the law currently stands, non-participating entities could implement practices to avoid 

themselves being put in such a position in the first place. For instance, they could choose to 

only allow residents who agree with their policies and position on VAD and have them sign 

contracts to that effect. It will be a matter of time to see what steps, if any, are taken by 

institutions with a strong opposition to VAD and whether any policies or procedure that are 

implemented are challenged in court. 

VIII CONCLUSION 

A summary of the individual conscientious objection discussion concludes that while 

individual health professionals should be afforded the right to conscientiously object, an 

obligation to inform the patient provides an appropriate balance of rights. Therefore, it would 

be difficult to argue that the Queensland statutory ‘obligation to inform’ is indeed ‘too strict’. 

Accordingly, as the Queensland Legislation imposes this obligation on objecting individuals 

this approach must be considered superior to the approach in Victoria that allows unconditional 

conscientious objection. 

The consideration of rights for institutions to ‘conscientiously object’ or ‘not-participate’ 

required a far more in-depth analysis as the effect on an individual’s access to VAD services 

could be considerably limited or potentially prevented entirely if the correct balance is not 

achieved. Consideration should, and has, been given to faith-based institutions’ right to object 

to the ending of life via VAD taking place on their premises. The research indicates that 

 
50 Judith Ireland, ‘Churches Want New Laws to Allow Refusal to Support Euthanasia in Aged Care’ The Sydney 

Morning Herald (online, 20 August 2019) https://www.smh.com.au/politics/federal/churches-want-new-laws-

to-allow-refusal-to-support-euthanasia-in-aged-care-20190820-p52isi.html. 

51 Voluntary Assisted Dying Act 2021 (Qld) s 97. 

https://www.smh.com.au/politics/federal/churches-want-new-laws-to-allow-refusal-to-support-euthanasia-in-aged-care-20190820-p52isi.html
https://www.smh.com.au/politics/federal/churches-want-new-laws-to-allow-refusal-to-support-euthanasia-in-aged-care-20190820-p52isi.html
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satisfaction of this request has been accommodated well in the Queensland Legislation and 

only in limited circumstance should there be a situation in which this occurs. The careful choice 

of wording by the legislators to avoid the phrase ‘conscientious objection’ when referring to 

entities seems to eliminate any argument as to whether an entity can have a conscience. It will 

become apparent over time once legislation has come into effect whether this is challenged in 

any way, although the prospects seem low.  

An evaluation of the potential legislative options is indicative that the direction taken by 

Queensland legislators was the most favourable of the three potential choices. Further it is 

confirmed that accommodation and balancing of the party’s rights with priority being given to 

the individual in the event that reasonable compromise cannot be achieved, is rational, practical 

and the preferable approach. It appears that great thought has been given to provide clarity 

through specifying provisions for ‘non-participating entities’, this avoids doubt and removes 

the need for policy responses as has been necessary in Victoria.  From this conclusion, it is fair 

to say that the Queensland Legislation as it currently stands, could not reasonably be seen as 

being ‘too strict’ on a non-participating entity.  

Additionally, to appease the faith-based institutions and allow ‘conscience absolutism’ could 

only be viewed as unjust toward the individual. If the Federal Religious Discrimination Bill is 

successful there is a real risk that these institutions will be in a position to exploit such power 

over an individual. As discussed, there is still potential for institutions to attempt to object to 

any form of participation or allowance of VAD through their own system of regulations, 

despite patients having legal rights to access these services. Unfortunately, this speculation 

cannot be confirmed until there is data available after the laws are operational for some time. 
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I INTRODUCTION 

Is it possible for religious law to be assimilated into Queensland State law? Specifically, can 

distribution of inheritance from intestate estates traditionally practiced by those who adhere to 

Islamic intestate succession be applied in Queensland by Muslims? This paper will explore 

differences and similarities of Intestate Succession Law between Islamic Jurisprudence and the 

Civil Jurisdiction of Queensland (Australia). The first two sections will discuss the 

jurisdictional basis of Islamic and Queensland Intestate Succession Law. Specifically, Section 

One will be on Sharia, or the religious law prescribed in the religion of Islam and the primary 

sources from where it is derived. Section Two will be on the main law governing Intestate 

Succession in Queensland, the Succession Act 1981 (Qld), and what specific laws therewith 

applies to Intestate Succession. 

Next, a comparison outlining the similarities and differences between the two jurisdictions will 

include issues on heirs, beneficiaries, and distribution of assets of the person who died intestate. 

The observations from these comparisons will allow for a deliberation on the likelihood or 

unlikelihood of these two jurisdictional approaches being practiced in accord with each other. 

Concluding remarks will then summarise the findings of this comparative study. 

 
1 This paper was originally submitted as assessment for the subject LAW3482 Law and Religion. 
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II ISLAMIC JURISDICTION ON INTESTATE SUCCESSION: THE 

QURAN, SUNNAH, AND HADITH 

A primary source of Intestate Succession under Islamic Law (Sharia) is the Quran. Sharia is 

considered a ‘divine system of law’ among Muslims.2 Specifically, the  

Sharia is that which God has promulgated through His prophet (Muhammad)…The 

first legislator, therefore, (it) is God alone who revealed the Islamic Sharia, including 

the religion and the legal system. The science of jurisprudence…of Sharia…deal with 

religious observances along with all the transactions (of people).3 

This is also indicated in a number of chapters and verses in the holy book of Muslims, the 

Quran. ‘To each among you, we have prescribed a law and a clear way.’4 

The second primary source of Sharia Law is Sunnah. The Sunnah is a system of laws derived 

from the Quran through the interpretation of it by learned authority figures.  Duderija explained 

Sunnah as a ‘custom signifying emulation-worthiness of a certain individual whose conduct 

becomes a norm for others to follow.’5 Sunnah’s starting point is with Prophet Muhammad (the 

Prophet), who Muslims believe the Quran was verbally revealed from God (Allah).6 Following 

the Prophet, a number of followers recorded his teachings as well as Quranic interpretation and 

commentary in writing. A number of these followers were deemed to be authoritative.7 The 

writings of the Prophet’s teachings and Quranic commentary by his authoritative followers has 

collectively been known as Hadith.8 These preliminary findings suggest that systems of Sharia 

Law are based primarily on the Quran, the Prophet through Sunnah, and Hadith.   

Succession law in Sharia is based on blood relationship.9 It ‘stipulates that the primary heirs 

consist of descendants and ascendants, specifically the children of the deceased, the parents, 

and the surviving spouse/s.’10 Further, it also ‘stipulates a predetermined share to which heirs 

 
2 Bensaudi I. Arabani Sr., Commentaries on the code of Muslim Personal Laws of the Philippines, with 

Jurisprudence and Special Procedure (Rex, 2nd ed, 2011) 56. 

3 Ibid 57. 

4 The Noble Qur’an. Translated by Dr Muhammad Taqi-ud-Din Al-Hilali, Ph.D and Dr Muhammad Muhsin 

Khan (Darussalam) 5:48.  

5 Adis Duderija, ‘Evolution in the Concept of Sunnah during the First Four Generations of Muslims in Relation 

to the Development of the Concept of Authentic Hadith Based on Recent Western Scholarship’ (2012) 26(4) 

Arab Law Quarterly 393, 394.  

6 See Theodor Noldelke et al., The History of the Quran (Brill, 2013) 17. 

7 There are six authoritative canonical books of Hadith called the Kutub al-Sittah. These includes Sahih al-

Bukhari, Sahih Muslim, Sunan Abu Dawood, Sunan al-Tirmidhi, Sunan al-Nasa’i and Sunan ibn Majah. They 

are all multi-volume works.    

8 See Harold Motzki and Lawrence I Conrad, ‘Hadith: Origins and Developments’ (2004) 28(1) The Formation 

of the Classical Islamic World Series 67-69. 

9 The Noble Qur’an (n 3) 4:11-12. 

10 M.A.I.S. Dawood, ‘Intestate Succession’ (1994) 14 Journal for Islamic Studies 107, 109. 
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are entitled’.11 Elaborating on parents, this stems from the high degree of respect Islam places 

on them. The Quran states ‘that you be dutiful to your parents. If one of them or both of them 

attain old age in your life, say not to them a word of disrespect, nor shout at them but address 

them in terms of honour.’12 It further says, in reference to Allah, to ‘bestow on them…mercy 

as they did bring me up when I was young.’13 Stemming from the Quran, a share of one’s estate 

upon death to parents is also evidenced in Hadith. Book 85 of Sahi al-Bukhari, for example, 

concerns the laws of inheritance, or Al-Farra’id.14   

The predetermination of estate distribution under Sharia Law is specific and based on 4:11, 12, 

and 176 of the Quran. For example, first, ‘Allah commands as regards your children’s 

(inheritance): to the male, a portion equal to that of two females...for parents, a sixth 

share…These fixed shares are ordained by Allah.’15 Second, ‘in that which your wives leave, 

your share is a half if they have no child; but if they leave a child, you get a fourth this is a 

commandment from Allah.’16 And third, with legal circles of determining the distribution of 

an estate, the Quran says  

They ask you for a legal verdict. Say: Allah directs thus about Al-Kalalah (those who 

leave neither descendants or ascendants as heirs). If it is a man that dies leaving a 

sister, but no child, she shall halve half the inheritance…(Thus) does Allah make clear 

to you (His Law) lest you go astray. And Allah is the All Knower of everything.17 

Hence, with primary sources of Sharia Law being the Quran and the Hadith and the Islamic 

belief that the Quran are the words of Allah as revealed to the Prophet, it follows that whatever 

is mentioned in the Quran is Law. The concluding statements of each of the mentioned Quran 

verses on Succession and Inheritance are: ‘These fixed shares are ordained by Allah.’18 ‘This 

is a commandment from Allah’.19 And ‘thus does Allah make clear…his Law.’20 What this 

shows is that the law of succession planning in Islam, whether a person dies intestate or not, is 

set. Meaning, if Sharia were to be followed strictly, there would be no room for the personal 

wishes of a person dying intestate. Because of the predetermined nature of Succession Law in 

 
11 Ibid 110 quoting The Noble Qur’an (n 3) 4:11-12, 176. 

12 The Noble Qur’an (n 3) 17:23. 

13 Ibid 17:24. 

14 See especially Sahi al-Bukhari, Laws of Inheritance (Al-Faraa’id)  Laws of Inheritance (Al-Faraa'id) - 

Sunnah.com - Sayings and Teachings of Prophet Muhammad (صلى هللا عليه و سلم).  

15 The Noble Qur’an (n 3) 4:11. 

16 Ibid 4:12. 

17 Ibid 4:176. 

18 Ibid 4:11. 

19 Ibid 4:12. 

20 Ibid 4:176. 
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Islam, it is assumed that disputes about the distribution of one’s estate within Islamic circles 

are minimised.21 

III QUEENSLAND JURISDICTION ON INTESTATE SUCCESSION: 

SUCCESSION ACT 1981 (QLD) 

Succession Law in Australia rests largely with State Jurisdictions.22 Beneficiaries who are 

entitled to the Intestate property distribution in Queensland are enumerated in Part III, Schedule 

2, and Part IV of the Succession Act 1981 (Qld). Jurisdiction for enforcement of the distribution 

of deceased estates in Queensland lies with the Supreme Court of Queensland.23 However, if 

the deceased owned any immovable property in another State, applicable Law would be based 

on ‘where the immovable property is situated, called lex situs.’24 

Part III, Division 2 of the Act stipulates how the assets of a deceased without a will are to be 

distributed.25 People who are entitled to the distribution of the estate are defined in the Act as 

next of kin. These include:  

(a) The brothers and sisters of the intestate; and 

(b) The grandparents of the intestate; and 

(c) The brothers and sisters of a parent of an intestate; and 

(d) The children of any brothers or sisters of an intestate who predecease the 

intestate; and 

(e) The children of any brothers or sisters of a parent of an intestate who predecease 

the intestate.26  

What this shows is that the initial rules of distribution for estate on intestacy is determined by 

family relation in descending order. For example, if the next of kin enumerated in (a) above 

has predeceased the person without a will, then the next of kin will follow on to (b), and so 

forth.  

Parents are not included as next of kin because they are in a separate provision of the Act.27 

Specifically, the provision states that  

 
21 Disputes, however, do arise. An example would be if there is a conflict of laws between one party who wishes 

to follow Sharia Law and another State Law. An example being the Intestacy case of Mohamed Omari and 

Mustapha Omari v Fatima Omari [2012] ACTSC 33. 

22 Alun A Preece and Wiliam Anthony Lee, Lee’s Manual of Queensland Succession Law (Lawbook, 8th ed, 

2019) 2. 

23 Ibid 12. 

24 Ibid 15. 

25 Succession Act 1981 (Qld) pt 3 

 div 2. 

26 Ibid s 35(1)(A). 

27 Ibid sch 2 and s 45. 
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where the intestate is not survived by issue but is survived by a parent or both parents 

(then) the parent is entitled to the whole of the residuary estate or, if both parents 

survive the intestate, the parents are entitled to the whole of the residuary estate in 

equal shares.28 

Of ‘issue’ here involves any potential conflict between surviving next of kin and dependants 

of the deceased. An example would be if the person who died intestate has no spouse, children, 

brother, or sister. In addition to Schedule 2, a parent is included as a dependent under Part 4, 

Family provision, of the Act. 

Part IV of the Act, Family provision, deals with the situation where adequate provision for the 

proper maintenance of the deceased’s family and other defined dependants is not made by the 

will of a deceased person, or by the intestacy rules. Members of the family and other defined 

dependents may then apply to the court for an order making adequate provision for them.29  

Emphasis here is on dependants, meaning ‘only any spouse, child or dependant of the deceased 

may make application for this provision’.30 Thus, it is strictly defined. Specifically, dependant 

includes:  

(a) A parent…; or 

(b) The parent of a surviving child under the age of 18 years…; or 

(c) A person under the age of 18 years.31 

In the Act, a dependant is defined as ‘any person who was being wholly or substantially 

maintained or supported…by that person at the time of his death.’32 In the event that the 

deceased has no next of kin or dependents, the estate will go to the Crown.33 

IV COMPARISON AND DISCUSSION OF ISLAMIC SHARIA AND 

QUEENSLAND INTESTATE SUCCESSION LAW  

First, although Intestate Succession Law are matters decided by the State and is thus separate 

from Commonwealth jurisdiction, in the event of conflict-of-laws between the two 

jurisdictions, Commonwealth Law will prevail. Specifically, the Australian Constitution states 

that ‘when a law of a State is inconsistent with a law of the Commonwealth, the latter shall 

prevail, and the former shall, to the extent of the inconsistency, be invalid.’34  

 
28 Ibid sch 2, pt 2, Item 2. 

29 Preece (n 21) 5.  

30  Ibid 310. 

31 Succession Act (n 24) s 40. 

32 Ibid. 

33 Preece (n 21) 302. 

34 Australian Constitution s 109. 
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The issue arising in the idea of legal assimilation of Islamic Sharia Intestate Succession Law 

into Queensland Intestate Succession Law is that Queensland, being part of the Commonwealth 

of Australia, is a Secular State. Legally speaking, therefore, it is technically impossible for 

formal assimilation of Islamic Sharia Intestate Succession Law into Australian (Queensland) 

Intestate Succession Law. This is because Sharia is a Religious Law. The Australian 

Constitution expressly states that  

the Commonwealth shall not make any law for establishing any religion, or for 

imposing any religious observance, or for prohibiting the free exercise of any religion, 

and no religious test shall be required as a qualification for any office or public trust 

under the Commonwealth.35  

This is complemented in Queensland through the Human Rights Act 2019 (Qld) which states: 

(1) Every person has the right to freedom of…religion and belief, including –  

(a) The freedom to have or to adopt a religion or belief of the person’s choice; and 

(b) The freedom to demonstrate the person’s religion or belief in worship, observance, 

practice and teaching, either individually or as part of a community, in public or in 

private.  

(2) A person must not be coerced or restrained in a way that limits the person’s freedom to 

have or adopt a religion or belief.36 

Second, it can be seen that Islamic Sharia and Queensland Intestate Succession Law are specific 

on beneficiaries who are entitled to the Estate. Both include immediate blood relatives such as 

parents, children, and siblings. This follows on through to extended relatives including uncles 

and aunts provided there is no closer linked next of kin or dependants. The main difference lies 

in the distribution of the Intestate assets. Islamic Sharia Law specifies percentages of what is 

to be distributed to beneficiaries.37 QLD State law does not. Instead, it is the Supreme Court of 

Queensland who decides what proportion of the Estate is to be received by entitled 

beneficiaries.38 

The issue arising in the distribution of intestate assets to beneficiaries as instructed by Islamic 

Sharia Law and Queensland State law lies in the notion of equality and justice for all. The 

distribution of the estate for Islamic Sharia Intestate Succession Law for women is less than 

for men. This applies towards one’s children as well.  The Qur’an states that ‘Allah thus 

commands you concerning your children: the share of the male is like that of two females.’39 

Whereas, in Queensland Succession Law, it is of equal share according to an individual’s rights 

to the estate, dependency for livelihood, and what is deemed just and equitable according to 

the Courts. This was emphasised by Gleeson CJ in Vigolo where he emphasised moral duty, 

 
35 Ibid s 116.  

36 Human Rights Act 2019 (Qld) s 20. 

37 The Noble Qur’an (n 3) 4:11. 

38 Preece (n 21) 12. 

39 The Noble Qur’an (n 3) 4:11. 
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moral obligation, and moral claims as valuable in determining family provision cases. 

Specifically, he said that ‘in explaining the purpose of a testator’s family maintenance 

legislation, and making the value judgments required by the legislation, courts have found 

considerations of moral claims and moral duty to be valuable currency.’40 This High Court 

dictum is strengthened by Statute, as is stated in the Family Provisions section of the Succession 

Act 1981 (Qld): 

If any person dies…intestate…as a result of intestacy (and) adequate provision is not 

made from the estate for the proper maintenance and support of the deceased person’s 

spouse, child, or dependant, the court may, in its discretion, …order that such 

provision as the court thinks fit shall be made out of the estate of the deceased person 

for such spouse, child, or dependant.41 

And third, religious demographics of Australia will show that Christianity is the dominant 

religious group in Australia. The Australian Bureau of Statistics showed that twelve million 

people identified as Christians whilst six-hundred thousand identified as Muslims.42 The 

Australian legal system, although now classed as secular, has been influenced by English 

Ecclesiastical Law, being the Canon Law of Christianity which existed for centuries before the 

implementation of the separation of Church and State.43 Zimmermann, for example, observed 

that ‘the history of the English common law, from which…Australian jurisdictions originated, 

owes much to…Christianity in its origins and its development.44 The same can hold true in the 

inverse, if Christian law were introduced to a predominantly Muslim populated country, the 

chances of it succeeding would be low.  

Thus, the issue arising in current Australian religious demographics is that there will be a lack 

of support for any attempt by the Islamic community to introduce some Sharia Law into the 

Secular Law of Intestate Succession as practiced in Queensland. The Supreme Court is most 

likely to follow the rules set out in both the Succession Act 1981 (Qld) and Human Rights Act 

2019 (Qld). This would promote a more equitable distribution of inheritance to beneficiaries 

of someone who died intestate. Not only does the minority population status of Muslims in 

Australia pose a problem for attempting to introduce Sharia into Australian Law, but the 

Australian sentiment about Islam does too. Interestingly, this lack of support can also be 

attributed to Muslims who view Sharia law as private and as a matter of choice of whether to 

follow it or adhere to the notion that it is the Australian Government (Federal and State) who 

 
40 Vigolo v Bostin [2005] HCA 11. 

41 Succession Act (n 24) s 41. 

42 Australian Bureau of Statistics, Census reveals Australia’s religious diversity on World Religion Day (Media 

Release 11:30 am Canberra, 18 January 2018) 

<https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/8497F7A8E7DB5BEFCA258218

00203DA4?OpenDocument>. 

43 See Timothy Briden and Brian Hanson Moore’s Introduction to English Canon Law (Bloomsbury, 3th ed, 

1992) Introduction.  

44 Augusto Zimmermann, ‘Christianity and the Common Law: Rediscovering the Christian Roots of the English 

Legal System’ (2014) 16 University of Notre Dame Australia Law Review 145, 145.  
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holds the legal law of the land. A recent survey by Rane et al. found that in a democratic, 

secular nation like Australia, the concept of democracy is important. This is part and parcel of 

the beliefs of citizens, irrespective of religions identified. Specifically, Muslim respondents 

favoured in terms of Law and Religion 

• freedom and religion (93.4%),  

• equality of people under the law (91.1%),  

• human rights, civil liberties and political freedoms (86.9%),  

• rule of law (82.5),  

• freedom of expression (80.7%),  

• separation of political and religious authorities (54%).45  

 

V CONCLUSION 

In conclusion, it is unlikely that Sharia and Queensland State Law approaches of Intestate 

Succession Law will be able to be practiced or implemented within the State Government or 

secular spheres of Queensland. The reasons for these are first, the Constitution (Cth) expressly 

states that Government affairs are to be kept separate from religious affairs, and vice versa.  

Second, the Government’s objective is to try, as best as possible, to be just and equitable in 

their dealings. In terms of Intestate Succession, it was shown in both the contents of the 

Succession Act 1981 (Qld) and the Human Rights Act 2019 (Qld). It is doubtful that these 

beliefs of morals, equality, and justice will be put aside by the Queensland Supreme Court in 

the event that there is a dispute between Sharia and State Law. In other words, Qld Law will 

prevail. For example, if there was a beneficiary dispute in Courts and an applicant wanted to 

apply the ‘male share to two-female share’ ruling from the Qur’an in the event there is a conflict 

between a brother and two sisters; the argument of the applicant wanting the ‘male share’ would 

likely be put aside for a more equitable decision of equal share to all three siblings.46  

Finally, an introduction of an external Law into an established Law is hard pressed to be 

incorporated if there is a lack of support for it. This is seen not only because of the current 

religious demographic of Australia, but also amongst Muslim Australians.  Specifically, the 

majority of Australians identify themselves as Christians and Muslims are a minority. Muslims 

themselves feel that rules pertaining to religion should be kept private.  

In the end, freedom of choice prevails. If a Muslim wishes to adhere to the dictates of Sharia 

Law, he or she may do so as a matter of choice, and not because of a legally prescribed order. 

Likewise, if an Australian, irrespective of religious beliefs, wishes to live peacefully within 

Australian society, then he or she has a duty and obligation to follow the dictates of the 

Government Law

 
45 Halim Rane, et al., ‘Islam in Australia: A National Survey of Muslim Australian Citizens and Permanent 

Residents’ (2020) 11(8) Religions 419, 437.  

46 See, eg, Mohamed Omari and Mustapha Omari v Fatima Omari [2012] ACTSC 33. 
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AUSTRALIA DAY, NATIVE TITLE , AND THE 

LEGACY OF TERRA NULLIUS 

STUART JEFFREY 

I INTRODUCTION 

In the last few years, opposition to Australia Day has entered mainstream politics, with concern 

mounting over the appropriateness of celebrating what is increasingly perceived as the invasion 

of Australia. Invasion Day protesters challenge the narrative of Australia’s colonisation by 

arguing that Australia was invaded by the British.1 Although there was no formal declaration 

of war, as was the norm amongst European countries, it has been claimed that the actions of 

the British constitute a declaration of war. The lack of a declaration of war stems from an 

inability or refusal to recognise Aboriginal and Torres Strait Islander societies as being 

civilised, as they were alien to what Europeans were used to. This led to the application of the 

doctrine of terra nullius, and the erosion of the societies and laws of Australia’s First Nations 

peoples. The history of this oppression, and the long road to discovery, can be best understood 

by considering the relationship between the Aboriginal and Torres Strait Islander peoples, their 

land, and how that was treated by the British and Australians. 

The treatment of Aboriginal and Torres Strait Islander peoples and their traditional laws and 

customs can be divided into four overlapping periods. The first of these periods was an era 

characterised by terra nullius, with British and Australian dominance over a land that was 

understood to have been an uncivilised wasteland before the arrival of British settlers. The 

pivotal point in this relationship was the landmark decision of the High Court of Australia in 

Mabo v Queensland (No 2),2 where Aboriginal land rights, known as native title, was 

recognised at common law. This heralded a short period of progressivism in the courts and 

Parliament. However, as the honeymoon phase after Mabo (No 2) subsided, a more reserved 

stance towards native title was dominant at the turn of the 21st century. Although the fourth 

and final period has been characterised by cautious optimism, due to the events of the third 

period, it has seen some successes on the issue of Aboriginal and Torres Strait Islander 

sovereignty, along with the dialogue about Australia Day. An understanding of this history, 

and the experiences of Aboriginal and Torres Strait Islander peoples, is necessary if Australia  

is to resolve the remaining problems and reconcile with the Aboriginal and Torres Strait 

Islander peoples. 

 
1 Calla Wahlquist, ‘Thousands march in Invasion Day protests across Australia as dawn service held online, The 

Guardian (online), 26 January 2022 https://www.theguardian.com/australia-news/2022/jan/26/thousands-

march-in-invasion-day-protests-across-australia-as-dawn-service-held-online. 

2 (1992) 175 CLR 1 (‘Mabo (No 2)’). 

https://www.theguardian.com/australia-news/2022/jan/26/thousands-march-in-invasion-day-protests-across-australia-as-dawn-service-held-online
https://www.theguardian.com/australia-news/2022/jan/26/thousands-march-in-invasion-day-protests-across-australia-as-dawn-service-held-online
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II ABORIGINAL AND TORRES STRAIT ISLANDER TRADITIONAL 

LAWS AND CUSTOMS 

The land is an essential element of Aboriginal and Torres Strait Islander culture, tradition, and 

customary law. “[P]lace,” alongside “time,” is one of the two most important aspects of the 

Dreaming.3 The Dreaming is the “creative epoch” of Aboriginal and Torres Strait Islanders,4 

not unlike the book of Genesis from the Christian Bible, which has dominated Western 

civilisation for much of the last two millennia. The Dreaming details all aspects of Aboriginal 

and Torres Strait Islander life,5 including their relationship with one another, the flora and 

fauna, and the spirit entities from the Dreaming who inhabit the environment around them. 

Included in this relationship is a sense of “responsibil[ity] for … flora and … fauna.”6 This 

creates a communal, custodial relationship with the environment, with importance placed on 

respect and ceremony. The natural resources of the land are never used to the point of 

exhaustion, ensuring that they remain for future generations. Each Aboriginal and Torres Strait 

Islander people has their own land and environment, meaning that their Dreaming stories, 

which contain their law and customs, will be distinct from the Dreaming of other Aboriginal 

and Torres Strait Islander nations.  

Removing people from their land can destroy their traditions and ways of life, due to their 

disconnect from it. Captain Fabian Gottlieb von Bellingshausen, Russian naval officer and 

explorer, commented upon the Aboriginal people living with the colonisers in 1820 saying “[i]t 

is easy to understand that they are not indifferent to having been expelled from their favourite 

localities. Despite all the compensation offered to them, a spark of vengeance still smoulders 

in their hearts.”7 Issues over a “lack of effective recognition and protection of indigenous land 

rights and discriminatory treatment” regarding native title has been considered by United 

Nations Special Rapporteur Erica Daes to consist of “the overwhelming majority of human 

rights problems affecting Indigenous peoples.”8 This is why it is important that Aboriginal and 

Torres Strait Islander people have access to their land, and the right to carry out their traditional 

practices and ceremonies on their land. This relationship with the land is very different from 

the British and Australian concept of the land as mere property. And it is this difference which 

 
3 Bill Edwards, ‘Living the Dreaming,’ in Colin Bourke, Eleanor Bourke and Bill Edwards, Aboriginal 

Australia – An Introductory Reader in Aboriginal Studies (University of Queensland Press, 2nd ed, 2019), 79. 

4 Ibid. 

5 Ibid 82. 

6 Mary Graham, ‘Some Thoughts about the Philosophical Underpinnings of Aboriginal Worldviews’ (1998) 45 

Australian Humanities Review 181, 182. 

7 Fabian Gottlieb von Bellingshausen, The Voyage of Captain Bellingshausen to the Antarctic Seas (Hakluyt 

Society, 1945), 337, quoted in Stephen Gapps, The Sydney Wars: Conflict in the Early Colony 1788-1817 

(NewSouth Publishing, 2018), 257. 

8 Brendan Tobin, Indigenous Peoples, Customary Law And Human Rights – Why Living Law Matters 

(Routledge, 2014), 101, quoting Erica Irene Daes, Special Rapporteur, Indigenous Peoples and Their 

Relationship to Land: Final Working Paper, UN Doc E/CN.4/Sub.2/2001/21 (2001), 38. 
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would contribute to the treatment of Aboriginal and Torres Strait Islander peoples at the hands 

of the British and Australians. 

III PRINCIPLES OF AUSTRALIAN PROPERTY LAW 

The Australian understanding of land is very different to the Aboriginal and Torres Strait 

Islander conception of it. The Australian legal system focuses on land as a form of “property,” 

specifically ‘real property,’ which is a “thing” that people possess and have “power” over, 

giving them the ability to use it.9 Of all the “proprietary rights” that exist, the most important 

of these is the “right to possession” of physical property, including real property.10 Therefore, 

property rights are based on the relationship between a person and the land, or more specifically 

their interest in the land. Private ownership of the land has been characterised as being based 

on an individualistic desire “to possess” the land, which is at odds with the Aboriginal focus 

on the “community,” with a “collectivist” and “altruistic” attitude towards its resources.11 

Under Australian property law, private ownership includes the surface of the land, and 

everything on the surface of the land.12 Airspace is also capable of being owned, to the extent 

that is required “for the ordinary use and enjoyment of the land in question” by the landowner.13 

It has been held that it is possible to make “use and occupation of airspace,”14 as is the case 

with the surface of the land. There is also British authority to suggest that ownership of sub-

strata land extends to at least 2,800 feet.15  

The doctrine of tenure, with its origins in feudal England, is essential to Australian property 

law. Brennan J considered it so “foundation[al]” that it was impossible to consider adopting an 

alternate system in 1992.16 In medieval England, the development of feudal tenure law was 

based on the relationship between landlord and tenant. The landlord would grant an interest in 

land to the tenant and would be responsible for the tenant. In return, the tenant owed the 

landlord various obligations. This commonly consisted of “agricultural services,” which would 

eventually be substituted with the payment of “quit rents,” with the payment of rent replacing 

 
9 Yanner v Eaton (1999) 201 CLR 351, 365-366 [17]. 

10 Minister of State for the Army v Dalziel (1944) 68 CLR 261, 285 (Rich J). 

11 Graham (n 6), 182. 

12 The definition of land provided in s 2B of the Acts Interpretation Act 1901 (Cth) is that “land includes 

messuages, tenements and hereditaments, corporeal and incorporeal, of any tenure or description, whatever may 

be the estate or interest in them.” 

13 Lord Bernstein of Leigh v Skyviews & General Ltd [1978] QB 479, 488. In this case, it was found that the 

ownership of airspace did not extend to 800 feet above the surface. This approach has been adopted in Australia 

in Chief Commissioner of State Revenue v Pacific National (ACT) Ltd (2007) 70 NSWLR 544, 558 [69] (Basten 

JA). 

14 Bayside City Council of State Revenue v Pacific National Ltd (2004) 216 CLR 595, 661 [140]. 

15 Bocardo SA v Star Energy UK Onshore Ltd [2011] 1 AC 380, 396 [20] (Hope SCJ), with Walker and Collins 

SCJJ agreeing: at 404 [46] and 418 [94], respectively. 

16 Mabo (No 2) 175 CLR 1, 47. 
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the obligations of service.17 As with Aboriginal traditional laws and customs, there is a focus 

on relationships in the law; however, in this case land is used as a tool of the relationship 

between people. In the words of Brennan J, tenure refers to “the relationship between tenant 

and lord, not the relationship between tenant and land.”18 In this feudal power hierarchy, the 

Crown was owed services by its subjects, but did not owe feudal obligations to other parties. 

As a result of feudal tenure, the Crown possessed ultimate ownership over all land, with all 

titles to land being granted by the Crown.19 This was “universal in the law of England,” and 

was adopted in Australia as a result of colonisation.20 Not only does this demonstrate the 

differences in the relationship with the land in the Anglo-Saxon and Indigenous Australian 

legal systems, the notion of the Crown21 as the ‘absolute beneficial owner’ of all of Australia 

was fundamental to terra nullius, and would be challenged by native title. 

IV THE COLONISATION OF AUSTRALIA 

In 1768 Captain James Cook, then a lieutenant, left the British Isles aboard HMS Endeavour 

to discover Terra Australia Incognita, as Australia was then known. By that time, Europeans 

had explored the Americas, traded with Asia, and mapped the coast of Africa. During the 

European Enlightenment, explorers and thinkers had reasoned that there must be a southern 

continent. Believing in the idea of balance, it seemed reasonable that, given how much land 

was in the northern hemisphere, there must be some large southern landmass, a continent just 

out of their reach. The Dutch had already reached what is now Western Australia, and named 

it New Holland, although they had not sent settlers there. So, the British Admiralty sent Cook 

on an exploration mission. His instructions from the Admiralty read, in part, as follows: 

You are also, with the consent of the natives, to take possession of convenient situations in the country, 

in the name of the King of Great Britain, or, if you find the country uninhabited, take possession for His 

Majesty by setting up proper marks and inscriptions as first discoverers and possessors.22 

 
17 Anne Wallace, Michael Weir and Les Crimmon, Real Property Law In Queensland (Thomson Reuters, 5th ed, 

2020), 22 [2.50]. 

18 Mabo (No 2) 175 CLR 1, 46. 

19 Ibid 48. 

20 Attorney-General v Brown (1847) 1 Legge 312, 318. In Mabo (No 2) 175 CLR 1, which overturned Attorney-

General v Brown, Brennan J agreed on this point, though he did state that the same was not the case in Scotland: 

at 46. 

21 The Crown, or in its Australian manifestation ‘the Crown in right of the Commonwealth,’ is an archaic term 

that refers to the executive government. The executive powers of the British monarch are vested in the 

Governor-General in s 61 of the Constitution. Under s 62 of the Constitution, the Governor-General acts on the 

advice of the Federal Executive Council, and are collectively referred to as the Governor-General in Council. 

The Federal Executive Council consists of the Prime Minister and all Ministers. It is an unwritten law, or 

‘constitutional convention,’ that the Governor-General follows the advice they are given by the elected 

government. See FAI Insurances Ltd v Winneke (1982) 151 CLR 342, 401. This same relationship exists in each 

State. For a discussion of ‘the Crown,’ see Sue v Hill (1999) 199 CLR 462. 

22 Prue Vines, Law and Justice in Australia: Foundations of the Legal System (Oxford University Press, 3rd ed, 

2015), 126. 
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Having mapped the New Zealand coast, along with the eastern coast of Australia, Cook 

declared the east coast to be a possession of the British Empire on 22 August 1770.23 Cook and 

his men also saw signs that the land was inhabited, with Cook noting in his journal that there 

were fires along the coast,24 meaning that he knew people lived there. However, despite Cook's 

instructions, he made no attempt to gain the consent of the Indigenous population. So, although 

he knew that the land was inhabited, which fulfilled the criteria for the first option in his 

instructions, he treated the land in accordance with the second option. 

By 20 January 1788, Captain Arthur Phillip and the 11 ships of the First Fleet had landed at 

Botany Bay, where Cook had also landed 18 years prior. However, that land was quickly 

deemed unsuitable, so the ships left the harbour and arrived at Sydney Cove on 26 January, 

which is why Australia Day is celebrated on that date. 

On 7 February 1788, Phillip, now Governor, proclaimed the colony, named New South Wales 

by Cook, in the name of King George III.25 But again, the "consent of the natives" had not been 

attained. This was despite Phillip and the rest of the colony knowing of the Indigenous tribes 

in the area from the first days of the colony.26 From 1788, the “time of … first settlement,” the 

lands of Australia were considered to be the property of the Crown.27 

This stands in stark contrast to the British treatment of another land mapped by Cook, New 

Zealand. There, the Maori lived in chiefdoms, often sedentary and agricultural, which the 

Europeans were more familiar with.28 James Bushby was appointed the first British Resident 

in New Zealand in 1833, and worked with the Maori chiefs to sign the Declaration of 

Independence of New Zealand in 1835, and the Treaty of Waitangi five years later.29 Although 

the Maori were treated worse in those legal documents than they would have been if they were 

another European nation-state dealing with the British, this was much better than the treatment 

of the Indigenous Australians under British law. 

V TERRA AUSTRALIS AS TERRA NULLIUS 

Terra nullius is a Latin phrase literally translating 'no man's land,' meaning 'land belonging to 

no one, which comes from the Roman doctrine of res nullius, or 'no man's thing,' which meant 

 
23 Ibid. 

24 James Cook, Captain Cook’s Journal During the First Voyage Round the World (Project Gutenberg, 2012). 

25 Watkin Tench, A Narrative of the Expedition to Botany Bay (Project Gutenberg, 2013). 

26 Gapps (n 7), 21-22. 

27 Attorney-General v Brown (1847) 1 Legge 312, 316. 

28 Hilary Marsden (ed), Chambers Dictionary of World History, (Chambers Harrap Publishers Ltd, 2nd ed, 

2005), 932). 

29 Claudia Orange, Bushby, James (1990) Dictionary of New Zealand Biography, 

https://nzhistory.govt.nz/culture/history-of-new-zealand-1769-1914.  

https://nzhistory.govt.nz/culture/history-of-new-zealand-1769-1914
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that people could take legal possession of any object that didn't have an owner.30 Since then, it 

developed to transition from applying to objects to being applicable to land. And it was this 

doctrine that was used to justify what was essentially the annexation of sovereign peoples into 

the British Empire. 

This doctrine of terra nullius can perhaps be best demonstrated by considering the case of 

Cooper v Stuart.31 In 1823, the Governor of New South Wales, Sir Thomas Brisbane, granted 

William Hutchinson 1,400 acres of land, although the Crown, operating through the Governor, 

retained an interest in 10 acres, which could be apportioned from the rest of the property and 

used by the colonial government for government purposes.32 Then, in 1882 Governor Lord 

Augustus Loftus gave notice that he would parcel off those 10 acres for a public park.33 William 

Cooper, the son of Hutchinson, brought an action against the Premier, Alexander Stuart, to 

prevent this. 

Cooper’s case rested on the applicability of the law against perpetuities. If the case was heard 

in Britain, the 10-acre clause could not be exercised by the government until 21 years after the 

death of Hutchinson.34 Cooper argued that this doctrine applied in New South Wales, inherited 

from British law, and that therefore the government was prevented from exercising the clause. 

This case was eventually heard before the Privy Council of the House of Lords in Britain, the 

highest court of appeal. Although the actual issue in the case did not relate to the Indigenous 

Australians, it would have serious implications that would not be repealed for 100 years. 

The Privy Council had to consider whether British law was binding on the colony. According 

to section 24 of the Australian Courts Act 1828 (Imp),35 all British law that existed at the time 

applied to the colonies of New South Wales and Van Diemen's Land, now known as Tasmania. 

However, future laws passed by Parliament would only apply to the colonies if they explicitly 

stated that they applied to the colonies.36 The Privy Council stated that Cooper did not 

sufficiently demonstrate that the law against perpetuities was in practice and “affect[ed] the 

Crown” in New South Wales when the land grant was given.37 

To determine that the law against perpetuities was not in effect, the Privy Council argued that: 

There is a great difference between the case of a colony acquired by conquest or cession, in which there 

is an established system of law, and that of a colony which consisted of a tract of territory practically 

 
30 Eileen Webb and Margaret Stephenson, Focus Land Law (LexisNexis Australia, 5th ed, 2020), 11. 

31 (1889) 14 App Cas 286. 

32 Ibid 288. 

33 Ibid 288-289. 

34 Re Moore [1901] 1 Ch 936, 937. 

35 9 Geo 4 c 83. 

36 Ibid. 

37 Cooper v Stuart (1889) 14 App Cas 286, 290-291. 

https://www.casemine.com/judgement/uk/5b2897da2c94e06b9e19c551
https://media.sclqld.org.au/documents/digitisation/v02_pp691-702_Constitution_Australian%20Courts%20Act,%201828%209%20Goo.%204,%20c.%2083%20(Imperial).pdf
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unoccupied, without settled inhabitants or settled law, at the time when it was peacefully annexed to the 

British dominions. The colony of New South Wales belongs to the latter class.38 

Therefore, they applied the commentary of the late judge William Blackstone, which stated 

that all British laws applied to an "infant colony" that was previously unoccupied.39 However, 

the Privy Council stated that as the “population, wealth, and commerce” of a colony grows, the 

English laws that were unsuitable no longer applied.40 And it was deemed that this was the case 

for the law against perpetuities.41 Hence, the doctrine did not apply, and the government won 

the case. 

The Privy Council considered Australia to be “practically unoccupied,”42 before the arrival 

of the British, demonstrating that the Privy Council didn't consider the Indigenous population 

to have any claim to the land. This position is indicative of the broader British opinion about 

Australia, with the South Australia Act 1834 (Imp) referring to the lands of South Australia as 

“waste and unoccupied lands which are supposed to be fit for the purposes of colonization,” 

ignoring the Aboriginal nations within the borders of the colony referred to in the Act.43 It also 

reflected the statement by Stephen CJ for the Supreme Court of New South Wales in Attorney-

General v Brown, where he stated that all land was vested in the crown, because “there is no 

other proprietor in the land.”44 Although some British officials did recognise some form of 

Indigenous claim to the land, with Governor Philip King notably writing that “I have ever 

considered them the real proprietors of the soil,”45 by and large the actions and the language of 

British was negative towards the Aboriginal and Torres Strait Islander peoples. Cooper v Stuart 

gave legal authority to the poor treatment that the Indigenous population had faced at the hands 

of the white Europeans, including the hunting and near-genocide of the Indigenous tribes of 

Tasmania. The phrase "peacefully annexed to the British dominions"46 is especially concerning 

for the Indigenous, because there was a lot of violence in the British acquisition of their land. 

For example, conservative estimates for casualties in the Sydney region alone between 1788 

and 1817 suggest that the British suffered 80 deaths and 74 injuries from convicts, civilians, 

and soldiers alike, with a similar number of Aboriginal deaths and 100 Aboriginal injuries.47 

 
38 Ibid 291. 

39 Ibid 291-292. 

40 Ibid 292. 

41 Ibid 294. 

42 Ibid 291. 

43 4 & 5 Wm. IV c. 95, cited in Hannah Robert, Paved With Good Intentions: Terra Nullius, Aboriginal Land 

Rights and Settler-Colonial Law (Halstead Press, 2016), 48. 

44 (1847) 1 Legge 312, 319. 

45 Gapps (n 7), 188. 

46 Cooper v Stuart (1889) 14 App Case 286, 291. 

47 Gapps (n 7), 265. However, Gapps, at 266, suggests that the conservative estimate should be closer to “300 

casualties of direct conflict violence on each side,” given that the low figures for injuries is inconsistent with the 

accepted death-to-injury ratio of 1:3.5 in European warfare at the time. In addition, Gapps, at 267-268, says that 

Aboriginal deaths from the smallpox outbreak of 1789 alone are estimated at 300. 



AUSTRALIA DAY, NATIVE TITLE , AND THE LEGACY OF TERRA NULLIUS 

 44 

Much of the violence on the part of Aboriginal peoples can be considered as “resistance 

warfare.”48 It was also common practice in the early years of British Australia to give land 

grants to soldiers and armed citizens, so that the British could take Aboriginal land for 

themselves, and then defend it.49 This history of violence includes the Waterloo Creek 

Massacre on 26 January 1838, which shares its anniversary with Australia Day. The Indigenous 

people of Australia did not have a say in how they and the land were treated by foreigners who 

saw them as barbarian subjects. 

If the Indigenous people were not able to own property or land, then they were not equal to 

white man. This was already a popular conception amongst Europeans, and now it had legal 

authority from the highest court in the British Empire. For example, Captain Lieutenant Watkin 

Tench wrote the following about his first interaction with Barangaroo: 

Wine she would not touch, but turned from in disgust, though heavily invited to drink by the example 

and persuasion of Baneelon [Benelong]. In short, she behaved so well, and assumed the character of 

gentleness and timidity to such advantage that, had our acquaintance ended there, a very moderate share 

of the spirit of travelling would have sufficed to record that amidst a horde of roaming savages in the 

desert wastes of New South Wales might be found as much feminine innocence, softness, and modesty 

(allowing for inevitable difference of education) as the most finished system could bestow, or the most 

polished circle produce.50 

This understanding of Benelong and Barangaroo, members of the Eora language group, as 

noble savages is indicative of the British understanding of the broader Indigenous peoples. 

Because Aboriginal and Torres Strait Islander peoples were seen as uncivilised, the British 

colonisers took it upon themselves to appoint “protectors” over them, who possessed the traits 

of civilisation, and who acted on their behalf as their representatives.51 This removed 

Aboriginal and Torres Strait Islander perspectives from “the management and compensation 

of their rights and resources.52 Without a voice, the Aboriginal and Torres Strait Islander 

peoples could not explain their traditional laws and customs, and fight for their own rights, 

instead being limited by the rights granted to them by the colonisers. As early as 1814, 

Governor Lachlan Macquarie had founded the Native Institution, which sought to “‘civilis[e]’ 

Aboriginal children.53 By couching Aboriginal rights issues in the “humanitarian terminology 

of protection” and civilisation, the authorities rendered them “philanthropic rather than a legal 

 
48 Ibid 265. 

49 Ibid 205-206. 

50 Watkin Tench, A Complete Account of the Settlement at Port Jackson (University of Sydney Library, 1998), 

44. 

51 Robert (n 43), 101. 

52 Ibid. 

53 Gapps (n 7), 208.  
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problem.54 With Aboriginal and Torres Strait Islander peoples being considered unable to 

protect themselves, they were sidelined both colonial and post-Federation Australia.55 

The British government, by declaring Australia to be terra nullius, considered Australia to be 

wasteland. This meant that the Crown could use and dispose of the land as it pleased. For 

example, when Governor Richard Bourke sought the advice of Sir Francis Forbes, first Chief 

Justice of New South Wales, on the Port Phillip Association’s attempt to colonise Port Phillip 

(now Melbourne) Forbes told Bourke that he considered all land outside of the limits of the 

colony of New South Wales to be “crown land.”56 Hannah Robert believes that the actions of 

the British government and colonial authorities suggest that, by the mid-1830s, “the unhindered 

appropriation of Aboriginal land had become the core business in the Australian colonies.”57 

Although the British were aware that Australia was “inhabited and claimed,” because the focus 

of “settler colonialism” is the “exploitation … [of] the land,” it was necessary to remove the 

“obstacles” posed by the Aboriginal and Torres Strait Islander peoples.58 This was achieved by 

considering Aboriginal and Torres Strait Islander peoples to be uncivilised. This was achieved, 

in part, by considering the traditional laws and customs embodied in The Dreaming to be 

nothing more than “myth, legend or lore … not really law, but a set of customs and myths of 

primitive peoples.”59 

By applying the doctrine of terra nullius, the British and Australian governments ensured 

jurisdictional supremacy by maintaining that their legal system was the only one in operation. 

Section 24 of the Australian Courts Act 1828 (Imp) applied the British legal system to 

Australia. 60  Without the British legal system being the only recognised one in force, the Crown 

would not be the absolute beneficial owner of all land in Australia, undermining the doctrine 

of tenure. This is why, in the words of Gibbs J, “[i]t is fundamental to our legal system that the 

Australian colonies became British possessions by settlement and not by conquest.”61 If British 

and Australian authorities had ceded that Australia was conquered, it would imply that there 

was an entity from which it would have to be taken, meaning that Australia was not terra 

nullius. Gibbs J therefore proceeded to affirm the ruling in Cooper v Stuart.62 When Australia 

made the transition from being six disunited British colonies to being one federation of six 

 
54 Robert (n 43), 49. 

55 Acts were passed by colonial governments to grant them considerable control over the lives of Aboriginal and 

Torres Strait Islander peoples within their borders. Examples of these colonial acts include the Aboriginal 

Protection and Restriction on the Sale of Opium Act 1897 (Qld); Aboriginal Protection Act 1869 (Vic); 

Aboriginal Protection Act 1886 (Vic); and Aborigines Protection Act 1886 (WA). Further regulatory legislation 

would be passed after Federation, and would exist in all state and territory jurisdictions. 

56 Robert (n 43), 38. 

57 Ibid 44. 

58 Ibid 21. 

59 Irene Watson, Aboriginal Peoples, Colonialism and International Law, (Routledge, 2015). 62. 

60 9 Geo 4 c 83. 

61 Coe v Commonwealth (No 1) (1979) 53 ALJR 403, 408 (‘Coe (No 1)’). 

62 Ibid. 
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states, sections 106-108 of the Commonwealth of Australia Constitution Act 1900 (Imp) 

ensured that the laws of the colonies, now states, remained in force without interruption. 63  

This meant that the Crown maintained its continuous absolute, beneficial ownership of the land 

until it was challenged in Mabo (No 2). 

This assertion of jurisdictional supremacy, and the subsequent application of British property 

law in Australia, was made possible through a denial of Aboriginal and Torres Strait Islander 

sovereignty. In Coe v Commonwealth (No 1),64 Paul Coe, a member of the Wiradjuri Tribe65 

brought an action against the Australian government that alleged that the Australian 

government did not have sovereignty over the Wiradjuri Tribe. In particular, he claimed that 

when Phillip established the colony of New South Wales for the British government, he 

“unlawfully dispossessed certain of the aboriginal people from their lands” and prevented them 

from exercising “their rights in respect of the said lands and have thereby destroyed the culture 

of the Plaintiff and the aboriginal people.”66 Therefore, the First Peoples of Australia 

wrongfully lost their “exclusive sovereignty over the whole of Australia,” including the 

“proprietary and possessory rights in land” associated with it.67 However, Gibbs J did not 

accept that Aboriginal and Torres Strait Islanders possessed “legislative, executive or judicial 

organs by which sovereignty might be exercised,” so they could not be sovereign,68 and he 

found against the plaintiff. Aikin J concurred with Gibbs J.69 Jacobs and Murphy JJ dissented 

in this case, with Murphy J in particular stating that: 

There is a wealth of historical material to support the claim that aboriginal people had occupied Australia 

for many thousands of years; that although they were nomadic, the various tribal groups were attached 

to defined areas of land over which they passed and stayed from time to time in an established pattern; 

that they had a complex social and political organization; that their laws were settled and of great 

antiquity.70 

This statement contained the nucleus of the findings in Mabo (No 2). However, neither Jacobs 

J nor Murphy J stated anything to suggest that they disagreed with Gibbs J on the matter of 

Australian sovereignty. With the High Court tied 2:2, s 23(1)(a) of the Judiciary Act 1903 (Cth) 

operated to affirm the ruling of the primary judge, Mason J, whose opinion was the same as 

that of Gibbs and Aikin JJ. Because this case affirmed that the nations of the Aboriginal and 

Torres Strait Islander peoples were not sovereign, as they lacked a recognisable legal system, 

it was possible for the British legal system to be applied over the whole of Australia. 

 
63 63 & 64 Vict, c 12 (‘Constitution’). 

64 (1979) 53 ALJR 403. 

65 Incorrectly referred to as the ‘Wiradjeri Tribe’ by the Court. 

66 Coe (No 1) (1979) 53 ALJR 403, 404-405. 

67 Ibid 407. 

68 Ibid 408. 

69 Ibid 412. 

70 Ibid. 
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In 1967 a referendum was held that would signal a radical development in the approach of the 

white Australian government to the Aboriginal and Torres Strait Islander peoples of Australia. 

This referendum sought to count the Indigenous in the census, which was prohibited under 

section 127 of the Constitution and to prevent states from passing discriminatory laws against 

the Indigenous, which were referred to as "special laws" under section 51(xxvi) of the 

Constitution. This removed the authority which allowed the states to pass discriminatory laws 

regulating the lives of their Aboriginal and Torres Strait Islander residents, instead granting 

that power to the Commonwealth. However, the restrictions implemented by the Aboriginal 

Protection and Restriction on the Sale of Opium Act 1897 (Qld) would be repealed in their 

entirety until 1991.71 The referendum would also enable the Indigenous Australians to have the 

right to vote federally, where seats in the Australian House of Representatives were determined 

on census figures. Although this referendum was a resounding success, and the Indigenous 

were finally considered to be equal Australians, at least in theory, this was only limited to 

having an equal place in modern Australian society. Their traditional rights, including their 

relationship with the land, were not recognised. 

Despite the work of civil rights activists in Australia, the movement suffered a major setback 

in the ruling by Justice Richard Blackburn of the Supreme Court of the Northern Territory in 

Milirrpum v Nabalco Pty Ltd (‘Miliprrum’).72 In that case the Yolgnu people protested against 

mining on their traditional land, and sought to have their claim to the land recognised. 

Blackburn J held that there was no native title at common law, only under statute, and that the 

Yolgnu people did not meet the requirements for a statutory claim. Rather than suggesting that 

British and Australian law had issued “a positive determination of non-recognition,” Blackburn 

J instead suggested that there was an “absence of recognition” of native title rights and interests 

at common law.73 Although this case did not mention terra nullius, it effectively upheld Cooper 

v Stuart. Blackburn J’s ruling was grounded in Australian property law. His understanding of 

property was that “generally implies the right to use or enjoy, the right to exclude others, and 

the right to alienate,” and because the “relationship” between the Aboriginal peoples and the 

land did not meet that definition, they did not have a valid claim.74 So, despite the supposed 

equality following the 1967 referendum, it was only equality on the terms of the Australian 

legal system. However, it should be noted that in Coe (No 1), Gibbs J conceded that a case 

regarding “the correctness of the decision of Blackburn … would be an arguable question if 

properly raised,” although Gibbs J did not find that the claim brought was such a question.75 

 
71 Two separate laws, the Aboriginal Land Act 1991 (Qld) and Torres Strait Islander Act 1991 (Qld), were 

enacted to repeal the regulations imposed by the 1897 Act. These controls included government oversight over 

the employment of all Aboriginal and Torres Strait Islander peoples (ss 15-16) and the prohibition of selling 

alcohol to Aboriginal and Torres Strait Islander peoples for any reason other than medicinal (s 19). 

72 (1971) 17 FLR 141. 

73 Robert (n 43), 35, citing Miliprrum (1971) 17 FLR 141, 258-259. 

74 Ibid 272. 

75 (1979) 53 ALJR 403, 408. 
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VI EDDIE MABO AND NATIVE TITLE 

The doctrine of terra nullius was overturned by the High Court of Australia in the landmark 

native title rights case of Mabo (No 2),76 103 years after Cooper v Stuart. In Mabo (No 2), 

Eddie Koiki Mabo brought an action against the Queensland state government, on behalf of his 

people on Mer (Murray) Island in the Torres Strait, which had fallen under the state 

government’s jurisdiction since 1879.77 Eddie Mabo had been a long-time activist in the 

Aboriginal and Torres Strait Islander peoples’ rights campaign, including serving as President 

of the Council for the Rights of Indigenous People, and campaigned during the 1967 

Referendum to remove discriminatory provisions from the Constitution.78 Mabo and his co-

plaintiffs, Reverend David Passi; Sam Passie; Celuia Mapo Salee; and James Rice, fellow Mer 

Islanders, sought to overturn terra nullius and the absolute beneficial title held by the Crown 

over their land. They challenged the notion that Australia truly was terra nullius,79 an argument 

which had rendered native title claims put forward by Indigenous peoples invalid for so long. 

The Queensland Government sought to prevent any claim that might be recognised by the 

courts, and so passed the Queensland Coast Islands Declaratory Act 1985 (Cth) (‘Coast 

Islands Act’). The State Government under Sir Joh Bjelke-Peterson sought to retrospectively 

extinguish any native title claims by expressly stating that the islands had been annexed to the 

state, and were “vested in the Crown,”80 which would give the Crown absolute beneficial title. 

Additionally, it prevented the courts from awarding any compensation for extinguishing the 

rights of the Mer Islanders.81 Therefore, the Mer Islanders would have to challenge the validity 

of that law before their original action could continue. Thus, in Mabo v Queensland (No 1) 

(‘Mabo (No 1)’)82 the Mer Islanders sought a declaration that the Coast Islands Act was 

inconsistent with Commonwealth law or that the Queensland Government be prevented from 

relying on their law. The High Court of Australia ruled in favour of the plaintiffs on both 

matters. The High Court found that because Section 10(1) of the Racial Discrimination Act 

1975 (Cth) (‘RDA’) prohibited laws that discriminated against “persons of a particular race, 

colour or national or ethnic origin,” and because Section 109 of the Constitution prevented 

state laws from being inconsistent with Commonwealth laws, “to the extent of any 

inconsistency,” the Coast Islands Act was invalid, and thus struck down by the High Court. 

Therefore, the original action, now Mabo (No 2), could proceed. 

 
76 (1992) 175 CLR 1. 

77 Queensland Coast Islands Act 1879 (Qld) sch 1. 

78 Australian Institute of Aboriginal and Torres Strait Islander Studies, Eddie Koiki Mabo, Australian Institute of 

Aboriginal and Torres Strait Islander Studies, https://aiatsis.gov.au/explore/eddie-koiki-mabo.  

79 (1992) 175 CLR 1, 48. 

80 Coast Islands Act s 3. 

81 Ibid s 5. 

82 (1988) 166 CLR 186. 
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In Mabo (No 2), the High Court found that native title existed at common law. The majority 

found that when the Crown annexed the land, it merely obtained “radical title,” because 

Australia was not terra nullius.83 Radical title, unlike absolute beneficial title, does not 

automatically extinguish native title claims. However, it should be noted that in finding that 

the Crown had radical title, the High Court affirmed that the Crown held sovereignty over it,84 

implicitly recognising that the First Peoples of Australia were not sovereign, although the court 

held that they did not have jurisdiction to challenge that.85 Brennan J held that the Crown’s 

“radical title” and “native title” are not necessarily inconsistent, as he considered the former to 

be a legal assumption necessary to support the notion of “tenure” over land. As he explained: 

But it is not a corollary of the Crown’s acquisition of a radical title to land in an occupied territory that 

the Crown acquired absolute beneficial ownership of that land to the exclusion of the indigenous 

inhabitants. If the land were desert and uninhabited, truly a terra nullius, the Crown would take an 

absolute beneficial title … [b]ut, if the land were occupied by the indigenous inhabitants, and their rights 

and interests in the land, are recognized by the common law, the radical title which is acquired with the 

acquisition of sovereignty cannot itself be taken to confer an absolute beneficial title to the occupied 

land.86 

According to Brennan J, there was an “assumption” that whenever the Crown obtained 

overseas colonies that were “to be subject to the common law … the doctrine of tenure should 

be the basis of the land law.”87 His observation is reflective of the statement by Sir William 

Blackstone, which the Privy Council considered to be good authority in Cooper v Stuart, that 

when a Crown colony was established, all “English law” that is “applicable to the condition of 

an infant Colony” will enter into force.88 Notwithstanding Britain’s colonial claims over 

Australia, Brennan J held that tenure could not be applied “to those whose rights and interests 

which do not owe their existence to a Crown grant [of land].”89 As authority of this, he referred 

to the events following Britain’s defeat of the Welsh, where those “who had been left in 

possession of land needed no new grant to support their possession under the common law.”90 

Therefore, the stance adopted by Brennan was that although the Crown was the sovereign entity 

in Australia, it had to make concessions to Aboriginal traditional laws and customs, who did 

not owe their existence to the Crown. The common law did not create new rights and interests 

for Aboriginal and Torres Strait Islander peoples, it merely recognised existing ones. 

 
83 Mabo (No 2) 175 CLR 1, 48 (Brennan J, with Mason CJ and McHugh J agreeing: at 15), 81 (Deane and 

Gaudron JJ), 182 (Toohey J). 

84 Ibid 48 (Brennan J, with Mason CJ and McHugh J agreeing at 15), 180 (Toohey J). 

85 Ibid 2. 

86 Ibid 48. 

87 Ibid 46. 

88 Sir William Blackstone, Commentaries on the Laws of England in Four Books, vol. 1 (Oxford University 

Press, 1765), 107, quoted in Cooper v Stuart (1889) 14 App Case 286, 291. See also Attorney-General v Brown 

(1847) 1 Legge 312, 318. 

89 Mabo (No 2) 175 CLR 1, 48-49, 60. 

90 Ibid 49, citing Witrong v Blaney (1674) 3 Keb 401, 402. 
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The court found that the Privy Council and the British had approached land rights from the 

blinkered perspective of Europeans. For Europeans, land had to be maintained and cultivated 

for it to be owned, whereas Indigenous Australians were hunter-gatherers.91 Indeed, Deane and 

Gaudron JJ challenged Cook’s claims that the land was sparsely populated, stating “it is now 

clear that parts of the continent were, for an unindustralized (sic) and uncultivated territory, 

quite heavily populated.”92 This statement suggests that a more flexible test is necessary than 

that which was adopted by the British. Toohey J therefore adopted the test that occupancy, for 

the purposes of terra nullius, ought to be determined “in accordance to the way of life, habits, 

customs, and usages of the [indigenous people] who are its users and occupiers."93 He also 

considered the ruling of the Canadian Federal Court in Hamlet of Baker Lake v Minister of 

Indian Affairs, where the court said that the lifestyle of the Inuit people was a response to their 

environment, and so did not necessarily mean that they were less civilised.94 

Although the Crown held a radical title to the land, and could grant the land to others, if the 

Indigenous people who held a claim to the land could prove their claim, provided that actions 

had not been taken to extinguish that title, native title rights would be granted, and depending 

on the rights granted, the land would be turned over to the native title claimants. This is because 

the claim of the local Aboriginal or Torres Strait Islander people originated outside of the 

Crown. Actions taken to extinguish the land would have to be lawful actions. Following the 

decision in Mabo (No 2), if actions were taken to extinguish native title between the passage 

of the RDA and the passage of the Native Title Act 1993 (Cth) (‘NTA’), but those actions were 

inconsistent with the RDA, they would not be found to have extinguished the native title. This 

was the case in Mabo (No 1). The RDA was passed under the external affairs power of the 

Constitution, allowing it, as a Federal law, to triumph over State laws through the operation of 

s 109 of the Constitution.95 

The majority held that if a native title claim was inconsistent with government interest, and 

extinguishing the claim was not inconsistent with the law, then the claim would be extinguished 

to the extent of its inconsistency with government interests or dealings.96 This suggests that 

Coast Islands Act could be valid if it didn't contradict the RDA. However, Deane and Gaudron 

 
91 Ibid 85-86 (Deane and Gaudron JJ),  

92 Ibid 98. 

93 Sac and Fox Tribe of Indians of Oklahoma v United States (1967) 383 F 2d. 991, 998, cited by Toohey J with 

approval at 188 (alterations made by Toohey J). 

94 (1979) 107 DR 3d 513,554-545, considered by Toohey J at 188-189. 

95 In Koowarta v Bjelke-Petersen (1982) 153 CLR 168, the High Court held that the RDA was a valid law under 

s 51(xxix) of the Constitution, as it adopted the United Nations International Convention on the Elimination of 

All Forms of Racial Discrimination of 1965. 
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JJ,97 along with Toohey J,98 found that this alienation of land could be wrongful, and so would 

require compensation. In particular, Toohey J held that if native title could be extinguished 

without compensation, then this form of title would be inferior to other forms of title, and 

therefore there would be a breach of the RDA, specifically Section 10(1).99 Furthermore, 

Toohey J argued that the extinguishing native title without compensation would be a breach 

“of a fiduciary duty of a trust.”100 

The matter of compensation was not the only grounds on which Deane, Gaudron and Toohey 

JJ disagreed with Mason CJ, and McHugh, Brennan and Dawson J. Mason CJ and McHugh J 

also concluded that "native title, where it exists, is a form of permissive occupancy at the will 

of the Crown."101 Brennan J also agreed,102 and Dawson J, the sole dissenter, concurred on this 

matter.103 This reinforces the notions that the First Nations peoples did not possess sovereignty 

and were dependent on the government for their rights regarding the land. However, Deane 

and Gaudron JJ disagreed with the majority on this matter,104 as did Toohey J.105 Thus, the 

implication of Mabo was that even though native title claims existed outside of the Crown, and 

therefore a claim could be made, the interests of the government were superior, and there was 

no need to compensate the Indigenous claimants. 

VII NATIVE TITLE IN THE AFTERMATH OF MABO (NO 2) 

The recognition of native title at common law led to the creation of the NTA by Parliament, 

thus adding statutory authority to the common law recognition of native title. This law 

governed the process of lodging a native title claim. Its passage also encouraged other groups 

to come forward with their own claims. Additionally, s 51 of the NTA overruled the High Court 

of Australia's divisive 4:3 ruling on compensation, instead allowing for compensation to be 

given to claimants who had their claim extinguished by the government. Although the NTA 

“modifi[ed]” the recognition of native title at common law in Mabo (No 2), this does not 

 
97 Ibid 93. Deane and Gaudron at 111, citing Commonwealth v Hazeldell Ltd (1918) 25 CLR 552, 563, stated 

that “to expropriate or extinguish valuable rights relating to property without fair compensation,” Parliament is 

required to use “clear and unambiguous words” to express that intention. 

98 Ibid 216. 

99 Ibid. 

100 Ibid 205. 

101 Ibid 15. 

102 Ibid. 

103 Ibid 136. Dawson J considered the ruling in Tee-Hit-Ton Indians v United States (1955) 348 US 272, where 

it was held, at 279, that the right to occupancy is only granted at the behest of the government, and there is no 

need to compensate the Indigenous claimants for terminating the right to occupancy. 

104 Ibid 90. 

105 Ibid 213. 



AUSTRALIA DAY, NATIVE TITLE , AND THE LEGACY OF TERRA NULLIUS 

 52 

undermine the importance of that case as a limited “form of recognition of Indigenous 

customary law.106 

In Western Australia v The Commonwealth (‘Native Title Act Case’),107 the Commonwealth 

Government brought an action against the state government of Western Australia over the Land 

(Titles and Traditional Usage) Act 1993 (WA) ('WA Act'), which was passed by the Western 

Australian government "to extinguish native title and replace it with statutory rights of 

traditional usage."108 The High Court unanimously held that the creation of Western Australia 

as a separate colony to New South Wales did not extinguish native title.109 Dawson J ruled 

separately in this case, though he came to the same conclusion as the joint judgment. 110The 

court upheld the presumption that the mere fact that a colony was established did not result in 

the extinguishing of native title, as the Crown only possessed radical title in the land. Although 

counsel for Western Australia suggested that when the Crown “acquir[ed] the territory of 

Western Australia, there was an “intention to extinguish all native title in that territory,”111 the 

majority considered the history of Western Australia, and deduced that the British government 

intended to treat that colony, and its Aboriginal population, in the same manner as the other 

Australian colonies.112 They also had regard to the statement by Lord Sumner that “in the 

absence of express confiscation or of subsequent expropriatory legislation,” any “property 

rights” that existed prior to “conquest,” which in this case refers to the acquisition of Western 

Australia, would be “presume[ed]” to continue to exist.113 What this means is that pre-existing 

property rights would be presumed to continue, unless the state expressly abolished those 

rights, or enacted legislation to. This is similar to Brennan J’s findings about the continuation 

of Welsh property rights after the conquest of Wales, although the High Court did not refer to 

that in this case. 

It was also unanimously held that the WA Act was inconsistent with section 10(1) of the RDA.114 

This was consistent with the verdict in Mabo (No 1). The intervention of the Federal 

Government was important, as Western Australia was the only state to not pass Aboriginal and 

 
106 Vines (n 22), 8-9. 

107 (1995) 183 CLR 373. 

108 Ibid 418 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ). 

109 Ibid 433 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ), 494-495 (Dawson J). 

110 Dawson J opened his judgment by reflecting on his judgment in Mabo (No 2), where he was the sole 

dissenter. At 492, he said that the ruling of Brennan J, with the support of Mason CJ and McHugh J, “departed 

least from what I regarded as established law,” and so it was his preferred approach. 

111 Ibid 423. 

112 Ibid 431 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ). 

113 Ibid 423 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ). 

114 Ibid 491 (Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ), 495 (Dawson J). 
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Torres Strait Islander land rights legislation.115 Western Australian Premier Brian Burke had 

previously convinced Prime Minister Bob Hawke to not pass Commonwealth land rights 

legislation.116 Meanwhile, the Western Australian Chamber of Commerce carried out a 

propaganda campaign against native title, telling non-Aboriginal Western Australians that 

"your right of ownership could be under threat."117 The willingness of the Commonwealth 

Government to intervene to protect Aboriginal native title rights and interests demonstrated 

that the Commonwealth Government was no longer willing to let the States determine the 

Commonwealth approach to Aboriginal land rights. 

In this case, the High Court determined that s 11(1) of the NTA, which states that “[n]ative title 

is not able to be extinguished contrary to this Act,” fulfils s 3(a), which states that a purpose of 

the Act is “to provide for the recognition and protection of native title.”118 The High Court 

stated that this serves to “provid[e] a prima facie sterilisation of all acts which would otherwise 

defeat native title, creating “an exclusive code” of valid means for “the extinguishment or 

impairment of native title.”119 This statutory protection granted greater security to native title 

than mere common law recognition would. 

Colonial governments had taken advantage of the size of Australia for a long time, issuing 

pastoral leases for cattle and sheep farms. In Wik Peoples v Queensland ('Wik Peoples'),120 the 

High Court was asked to resolve the competing claims of the Wik peoples from Cape York in 

Queensland and the claims established under pastoral leases. The Wik peoples had brought 

previous claims against the Queensland government. For example, the state government 

granted Comalco a mining lease in 1975,121 which the Wik peoples challenged, as “no direct 

benefits would flow to” the Wik peoples in the area122. The Privy Council ultimately ruled 

against them.123 Shortly afterwards, the Aboriginal Development Commission sought to 

purchase part of a pastoral lease, which Sir Joh Bjelke-Petersen's government denied. Although 

the High Court of Australia upheld the purchase of the lease in Koowarta v Bjelke-Petersen 

(1982) 39 ALR 417, the state government then turned the land into a national park, to avoid 
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having to follow the court ruling.124 These two cases demonstrate the lengths that governments 

would go to maintain the discriminatory status quo. 

However, following the success of Mabo (No 2), the Wik peoples brought another case against 

the State Government, in Wik Peoples. They claimed that the granting of pastoral leases over 

their land did not extinguish their claim to the land. The court was much more divided this time 

than they were in Mabo, with a 4:3 split, rather than a 6:1 split, on whether there was a native 

title claim. This was further complicated by the fact that each the four judges of the majority, 

Gummow, Deane, Toohey, and Kirby JJ gave separate reasons for their verdict; there was no 

joint judgment by the majority. Brennan CJ and McHugh J, who had found in favour of the 

Mer Islanders in Mabo, joined Dawson J in dissent.125 It was held that granting a pastoral lease 

does not automatically extinguish any native title claim, as the holder of the lease does not have 

exclusive possession of the property. In Milirrpum, Blackburn J did not recognise an exclusive 

right to possession on the part of the Aboriginal claimants, so ruled against them,126 whereas 

25 years later the High Court, in Wik Peoples, held that the question was not whether the 

claimants had an exclusive right to possession, but whether any other party had an exclusive 

interest in the land that would preclude the granting of native title rights.127 The ruling in Mabo 

(No 2) was that the Crown did not possess absolute beneficial ownership, merely radical title, 

which is not exclusive.128 It thus follows, as was found in Wik Peoples, that the extent of 

extinguishment depends on the “ rights and interests”  granted by the pastoral lease,129 rather 

than the Crown’s title. For example, Kirby J, a member of the majority, said that “an estate or 

interest in fee simple” being granted by the Crown would extinguish native title in its 

entirety.130 Gaudron J was of a similar position, and referred to her ruling with Deane J in Mabo 

(No 2).131 It was held by the court that pastoral leases and native title can co-exist, provided 

that neither set of rights and interests was exclusive.132 However, the majority agreed that when 

the rights conferred to the holder of the lease conflict with the native title rights, the rights 

conferred under the lease are held to be superior, and will overrule native title rights to the 

extent of any inconsistency.133 Brennan J characterised it thusly, “ [i]f the rights conferred on 
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the lessee of a pastoral lease are, at the moment when those rights are conferred, inconsistent 

with a continued right to enjoy native title, native title is extinguished.”134 

Wik Peoples is often regarded as one of the most important cases about native title to have been 

held in post-Mabo (No 2) Australia. Many Aboriginal and Torres Strait Islanders welcomed 

the decision. Marcia Langton, a member of the Council for Aboriginal Reconciliation, praised 

it for its support for co-existence, arguing that the issue of inconsistency is not a significant 

one, as there is little conflict between the pastoralists' rights and native title rights.135 On the 

other hand, those in the agricultural and mining sectors were concerned about the impact that 

Wik Peoples may have on their industries. For example, President of the United Graziers' 

Association Larry Acton, was critical of the ruling in Wik Peoples, suggesting that than 28% 

of Queensland could be subjected to native title claims.136 Although this complicated the 

situation for the Department of Natural Resources, as they now had to review past decisions 

that could conflict with native title claims, they pledged to consult Aboriginal and Torres Strait 

Islander stakeholders in future decisions for land development.137 This was followed by the 

Cairns Summit in 1997 between representatives of Aboriginal and Torres Strait Islander 

peoples, the mining and agricultural sectors, and other stakeholders, with the National 

Indigenous Working Group on Native Title seeking to work with the Government to advocate 

for native title rights, but not at the extent of invalidating all other grants and decisions.138 

VIII A MORE CONSERVATIVE APPROACH TO NATIVE TITLE 

In Parliament, the situation was much more difficult. Prime Minister John Howard was faced 

with calls to outright extinguish all native title claims by the National Party and the National 

Farmers Association.139 Without the National Party, Howard's Liberal Party would not be able 

to form a majority government in the House of Representatives. Furthermore, the Australian 

Labor Party expressed concerns that extinguishing native title would lead to costly 

compensation.140 So far, the push for compensation for Aboriginal and Torres Strait Islanders 

dispossessed from their land had only been a parliamentary one, because the High Court’s 

opposition to compensation in Mabo (No 2) had not since been reversed. Howard was aware 

of both “the sensitivity of the Aboriginal community to the notion of extinguishment of title” 

and the need to assuage the concerns of non-Aboriginal stakeholders, which meant telling the 

Aboriginal and Torres Strait Islander peoples that the decision of the High Court in Wik Peoples 
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could not be accepted automatically.141 Therefore, he proposed a compromise solution. On 1 

May 1997, his '10 Point Plan' was released.142 This plan focused on negotiating native title 

claims, and gave states and territories the autonomy to put in place their own plans.143 A 

registration test was also placed on all claims.144 This plan proved to be controversial in the 

National Party, with Fischer supporting it, but other prominent figures in the party, like 

Queensland Premier Rob Borbidge, still demanding that common law native title claims on 

pastoral leases be abolished.145 The Aboriginal and Torres Strait Islander Commission opposed 

the broad language of the proposal.146 Many ordinary Australians also continued to support 

immediate extinguishment.147 Therefore, the compromise solution was seen as a solution that 

no side supported. 

However, to gain the support of Fischer, Howard was forced to compromise further, changing 

Point 2 of the plan. The amendment released on 8 May 1997, read in part as follows:  

States and Territories would be able to confirm that ‘exclusive’ tenures such as freehold, residential, 

commercial and public works in existence on or before 1 January 1994 extinguish native title. 

Agricultural leases would also be covered to the extent that it can reasonably be said that by reason of 

the grant or the nature of the permitted use of the land, exclusive possession must have been intended. 

Any current or former pastoral lease conferring exclusive possession would also be included.148 

This amendment to Point 2 meant that states and territories could extinguish native title claims 

on pastoral leases, if the state or territory government could prove that it was reasonably 

intended for the lease to convey exclusive possession. This would effectively reverse a major 

part of the decision in Wik Peoples. 

The 10 Point Plan entered law as the Native Title Amendment Act 1998 (Cth) ('NTA 

Amendment'), to amend the NTA. Section 3 of the NTA Amendment repealed and replaced s 7 

of the NTA, and provided that the NTA would have to be read in the context of the RDA, 

ensuring that the NTA would be affected by section 10(1) of the RDA. This affirmed the rulings 

in Mabo (No 1) and Native Title Act Case. However, the rest of the NTA Amendment 

undermined much of the progress made in Mabo and Wik. Amongst these provisions were the 

validation of some non-exclusive leases that had been granted between Mabo (No 2) and Wik 
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Peoples;149 the right of the native title claimants to negotiate was reduced to only be applicable 

at the start of the grant of mining and pastoral leases, and in government and commercial 

development it was reduced to mere consultation;150 and native title claims could not be made 

against land held by a “town or city.”151 There was also a preference towards an agreement 

between parties on native title rights, rather than a tribunal or court handing down a legally 

binding verdict.152 The reduction of the right to negotiation was a further modification to the 

10 Point Plan, which had placed much more importance on it. 

By the time of the passage of the NTA Amendment, the High Court of Australia had adopted a 

more conservative stance on native title, in contrast to the more progressive verdicts in Mabo 

(No 2) and Wik Peoples.153 In Fejo (on behalf of Larrakia People) v Northern Territory 

('Fejo'),154 the court heard a case brought by the Larrakia people over vacant Crown land in the 

Northern Territory that had once been held as freehold title. Freehold title meant that it was 

held in fee simple, which granted complete ownership over the land. The High Court of 

Australia affirmed their earlier rulings in Mabo (No 2) and Wik Peoples that if the land was 

granted as freehold title, native title was extinguished, and could not be revived.155 Native title 

can only apply to lands that have always been held as Crown land or leased out by the Crown, 

and if land was granted by the Crown as freehold title, and then returned to the Crown, the 

returning of the land did not reverse the extinguishing of native title.156 Thus, the claim of the 

Larrakia people was unanimously held to be extinguished.157 The court also held that although 

Indigenous law was necessary to establish native title, it was not sufficient on its own to warrant 

recognition by the courts at common law, with the majority stating "[t]he underlying existence 

of the traditional laws and customs is a necessary pre-requisite for native title but their 

existence is not a sufficient basis for recognising native title."158 This is despite Mabo (No 2) 

recognising that native title originates from the traditional laws and customs of the Indigenous 

custodians of the land, rather than originating from common law, with the implication that 

common law merely recognises native title.159 
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Fejo was followed by several cases that lowered the threshold for the extinguishment of native 

title.160 At the same time, Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 

('Yorta Yorta Community'),161 made it harder to prove a native title claim. In this case, the Yorta 

Yorta peoples sought a determination of their native title claim to land in Victoria. The Federal 

Court of Australia ruled against the Yorta Yorta peoples, a decision upheld on appeal to the 

Full Court of the Federal Court of Australia and in the High Court of Australia. Central to this 

decision was the NTA. Under section 225 of the NTA, a determination of native title requires 

reconciling the rights and interests of the holders of the native title claim and the rights and 

interests of any other parties. This depends on subsection 223(1) of the NTA, which defines the 

meaning of 'native title,’ and ‘native title rights and interests,’ which reads as follows: 

the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders 

in relation to land or waters, where: 

(a) the rights and interests are possessed under the traditional laws acknowledged, and the traditional 

customs observed, by the Aboriginal peoples or Torres Strait Islanders; and 

(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with 

the land or waters; and 

(c) the rights and interests recognised by the common law of Australia. 

The trial judge, Olney J, found that the “tide of history had indeed washed away any real 

acknowledgment of their traditional laws and any real observance of their traditional customs,” 

so therefore the test under subsection 223(1) was not met.162 The High Court of Australia 

dismissed the appeal, with Gleeson CJ, Gummow and Hayne JJ delivering the majority 

judgment, with McHugh and Callinan JJ concurring with their conclusion. Gaudron and Kirby 

JJ ruled in favour of the Yorta Yorta peoples. The majority were critical of the trial judge and 

the Full Court for relying too heavily on Mabo (No 2), and not giving due respect to the NTA.163 

However, they came to the same conclusion, deciding that if there had been an interruption of 

the acknowledgment and observation of the traditional laws and customs, that was sufficient 

for the test to not be met; there had to be continuous observation and acknowledgment, so any 

interruption extinguished a native title claim.164 

Gleeson CJ, Gummow and Hayne JJ were of the opinion that if Aboriginal or Torres Strait 

Islander peoples had ceased to observe customary laws and customs, then they “no longer 

constituted the society out of which the traditional laws and customs sprang.”165 The majority 
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decided that the ancestors of the Yorta Yorta peoples had "ceased to occupy their lands in 

accordance with traditional laws and customs," and that there was no proof that the observation 

and acknowledgment continued. The Yorta Yorta peoples had sought an appeal because the 

trial judge and the Full Court were "frozen in time" in their understanding of Aboriginal 

peoples.166 The Yorta Yorta peoples also appealed the decision to the High Court because they 

believed that the Federal Court and Full Court of the Federal Court of Australia had erred by 

constructing s 223(1)(c) of the NTA to mean that the native title had to meet common law 

requirements.167 The majority disagreed with the appellants, holding that the provision in 

question did not establish common law elements of native title, but rather sought to extend 

common law protection and recognition to native title, which is based in customary law, as per 

Mabo (No 2).168 In a later case, Kirby J would comment that the common law, which he referred 

to as “‘white man’s’ law,” ought to protect the “laws and customs” of Aboriginal and Torres 

Strait Islander native title claimants.169 International law lawyer James Cockayne criticised the 

courts for being selective about which parts of law, tradition, and custom the common law 

recognised as falling under native title.170 This may be a criticism of the ruling of Callinan J, 

who upheld Olney J’s ruling that “quite intense husbandry and agriculture” was inconsistent 

with Aboriginal customary law and customs.171 

Yorta Yorta Community established a stringent test for native title that was founded on s 223 

of the NTA. This test was also consistent with Brennan J’s finding that native title rights and 

interests cannot successfully be claimed by someone who “does not acknowledge” the 

traditional “laws and customs” of the traditional owners, nor can rights and interests that aren’t 

consistent with those “laws and customs” be claimed.172 Yorta Yorta Community recognised 

that native title “rights and interests owed their origin to a normative system other than the 

legal system of the new sovereign power.”173 The first limb of the test relates to s 223(1)(a). 

Under it, the “laws and customs” must be “traditional,”174 in the sense that they are grounded 

in the “rights and interests under traditional laws and traditional customs which existed at 

sovereignty.”175 This means that they must date back to before 1788. These must continue to 

be observed and practices in the present day, “find[ing] their origin in pre-sovereignty law and 
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custom.”176 This means that they must possess the same “fundamental nature,”177 and must still 

be able to “be seen to be traditional law and traditional custom.”178 

The second limb of the test corresponds with s 223(1)(b). This requires a continuous 

“connection” to the claimed “land or waters” under “traditional law and custom, not at common 

law.”179 This is an important distinction to make, because in Mabo (No 2), which pre-dated the 

NTA, the judges took various approaches to the definition of ‘connection’ at common law.180 

In Western Australia v Ward, it was accepted that just because there was no proof of “recent 

use of the land or water” does not necessitate a conclusion that there was “no relevant 

connection.”181 Similarly, evidence of “some change, or adaption of, traditional law or custom 

or some interruption of enjoyment or exercise of native title rights or interests” will be 

considered in determining the matter of connection, but may not be determinative.182 Once it 

is found that the connection has been interrupted, native title is extinguished permanently; it 

“cannot be revived.”183 Any evidence of a connection must be consistent with what is provided 

for in the traditional laws and customs of the people. This means that the “traditional laws and 

customs,” and the rights and interests they convey, must be identified, followed by 

demonstrating how they prove the connection.184 This includes various ceremonies, hunting 

and gathering, and other practices. 

The third and final limb of the test relates to s 223(1)(c), which provides that the common law 

will recognise native title. However, this recognition will only happen for native title rights and 

interests that are consistent with Australian law. This means that native title “rights or interests, 

which, in some way, are antithetical to fundamental tenets of the common law” will not be 

recognised.185 Even in Wik Peoples, it was held that native title and pastoral leases will only 

co-exist when their respective rights and interests are not inconsistent.186 This means that native 
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title was held to be inferior to both common law and native title, meaning that it is the most 

vulnerable. According to s 223(1) of the NTA, the phrases ‘native title’ and ‘native title rights 

and interests’ can be used interchangeably, and refer to the rights and interests granted to the 

native title claimants by the courts a determination of native title. This is reflective of the 

‘bundle of rights’ approach taken to property rights generally in Australia.187 Toohey J 

considered all forms of title, including native title, to be an “abstract bundle of rights.”188 If 

native title is inconsistent with other rights and interests, if the inconsistent native title rights 

and interests can be severed from the bundle, they will be, and the remaining rights and interests 

will be granted. If not, the native title will be considered extinguished. 

IX A MORE CAUTIOUS PATH FOWARD 

Yorta Yorta Community was preceded by Commonwealth v Yarmirr (‘Yarmirr’).189 This is a 

unique case because the native title claim was made over the sea and seabeds surrounding 

Croker Island. The majority ruling by the High Court of Australia held that because native title 

isn't derived from or a result of common law, the Crown does not need to have radical title over 

a place in order for native title to exist.190 Instead, the majority stated that: 

The inquiry must begin by examining what are the sovereign rights and interests which were and are 

asserted over the territorial sea. Only then can it be seen whether those rights and interests are inconsistent 

with the native title rights and interests which are claimed.191 

It was determined that the Crown did not hold title over the territorial sea, instead only holding 

limited sovereign rights and interests.192 The limited rights and interests meant that there was 

"no necessary inconsistency" with native title; however, in this case it was found that there was 

an inconsistency between the exclusive rights of the Yarmirr peoples and the interests of the 

Crown and the public, such as fishing and navigation, so only non-exclusive rights were 

granted.193 As a result, the High Court agreed with Olney J that the native title rights and 

interests of the people of Croker Island included non-commercial fishing rights; the right to 

travel in the claimed land; and the freedom to travel to spiritual and cultural places of 

importance within the area claimed.194 The High Court only considered this with relation to the 
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internal/territorial waters of the Northern Territory.195 That limitation to the territorial waters 

of the Northern Territory would later be applied by the Federal Court of Australia in Akiba v 

Queensland [No 2] (2010) 270 ALR 564, in relation to Queensland's internal waters. 

The ruling in Yorta Yorta Community was revisited by the Full Court of the Federal Court of 

Australia. in Bodney v Bennell.196 In the original case, Bennell v Western Australia,197 Wilcox 

J, in his application of Yorta Yorta Community, was willing to concede that “recognisable 

adaptions” could be made to traditional laws and customs, if those changes were not made by 

the free will of the Noongar people, but were forced changes made because of colonial 

pressures on the society.198 The local, State, and Commonwealth governments therefore 

appealed the decision.199 The Full Federal Court held that the test from Yorta Yorta Community, 

which provides that pre-sovereignty “laws and customs” must have been maintained and 

practiced “substantially uninterrupted” by every “generation” until the present day, in order for 

a native title claim to be successful,200 was not correctly applied by Wilcox J.201 Among other 

things, Wilcox J conceded that the change from strict “patrilineal descent” to the addition of 

“matrilineal descent” was a result of “European settlement,” and therefore was not a violation 

of Yorta Yorta.202 The Full Court considered this to potentially “mask unacceptable change,” 

to the extent that “current rights and interests are  … not traditional.”203 Therefore, the Noongar 

people’s claim was remitted to the Federal Court, to be heard again.204 

An issue in the twenty-first century has been reconciling national security interests and native 

title. In Queensland v Congoo (‘Congoo’),205 the Bar-Barrum people from the Atherton 

Tableland in north Queensland sought a determination of their native title claim to that land. 

During World War 2, the Commonwealth government exercised its power under the National 
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Security Act 1939 (Cth) ('NSA'),206 to take possession of that land for military use, before 

relinquishing possession in 1946. As demonstrated in Yorta Yorta Community, for a native title 

claim to exist, there must be a continuous connection to the claimed land.207 Therefore, the 

issue was whether the military orders made under reg 54 and the actual physical occupation of 

the land extinguished the native title claim. If the military orders and/or occupation interrupted 

the continuous connection, native title would be extinguished. The Full Court of the Federal 

Court of Australia ruled 2:1 in favour of the Bar-Barrum people. The decision was appealed to 

the High Court of Australia, which split 3:3 over the matter, which meant that the earlier ruling 

was affirmed.208 French CJ and Keane J considered the Second Reading Speech made by Prime 

Minister Robert Menzies, in relation to the NSA.209 In that speech, Menzies explained that the 

NSA was to limit existing rights as little as possible, and French CJ and Keane J interpreted the 

speech to mean that possession and occupation of the land was exercised as a statutory right, 

not as a property right, which meant that there was no interruption.210 French CJ and Keane J 

held that pre-existing native title rights would continue to exist.211 The majority considered 

native title rights to be equivalent to other property rights in relation to the statutory scheme 

established by the NSA, with Gageler J, in his concurring judgment, saying that the regulation 

"expressly acknowledged the continuing existence of all such pre-existing rights, irrespective 

of the source of those rights."212 In a similar vein, French CJ and Keane J said that there was 

“no necessary legal antinomy” between native title rights and rights under other forms of 

title.213 

This was not the first time that Australian property law language had been used to describe 

native title. In Mabo (No 2), Toohey J discussed native title in terms of “possession and title” 

at common law.214 Gleeson CJ, Gaudron, Gummow and Hayne JJ have also considered native 

title identical to other forms of title, in relation to the application of s 10(1) of the RDA.215 

However, it has also been stated that “[t]he rights and interests under traditional laws and 
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customs will often reflect a different conception of ‘property’ or ‘belonging,’”216 to those found 

in Australian property law. This indicates that a definite comparison has not been settled upon, 

perhaps due to the diversity of Aboriginal and Torres Strait Islander traditional laws and 

customs, and the evolving knowledge of these laws and customs by Australian legal scholars, 

judges, and lawyers. Congoo is an important decision for native title, because it upheld native 

title rights in relation to military orders made by the Commonwealth, and with over 13,000 

such orders made, if native title rights were not upheld then many native title claims would be 

extinguished.217 

Northern Territory v Mr A Griffiths (deceased) and Lorraine Jones on behalf of the Ngaliwurru 

and Nungali Peoples (‘NT v Griffiths’)218 was the result of around two decades of litigation 

against the Northern Territory by the Ngaliwurru and Nungali peoples. In Griffiths v Northern 

Territory,219 the Full Court of the Federal Court of Australia granted exclusive native title rights 

to the claimed land. In Griffiths v Northern Territory of Australia (No 3),220  Mansfield J held 

that the native title had been extinguished by 53 acts committed by the Northern Territory 

government between 1980 and 1996 in the claimed land.221 These acts were carried out after 

the passage of the RDA.222 Accordingly, the Ngaliwurru and Nungali peoples were entitled to 

compensation under Part 2 of the NTA223 for: 

loss, diminution, impairment or other effect of certain acts on the Claim Group’s native title rights and 

interests over lands in the area of the township of Timber Creek in the north-western area of the Northern 

Territory.224 

Mansfield J ordered compensation for 31 of the 53 acts. This was appealed to the Full Court of 

the Federal Court of Australia, in Northern Territory v Griffiths,225 where the court again found 

in favour of the claimants. The High Court upheld the order for compensation, although 

reduced it from the $3,300,661 ordered by Mansfield J to $2,530,350.226 This case is a 
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landmark case because the High Court of Australia allowed for compensation for cultural loss. 

Although it was available under the NTA,227 since Mabo (No 2), where the court divided 4:3 

over the matter,228 no compensation had been ordered. But here, the High Court recognised 

that the extinguishment of native title and the acts carried out by the Northern Territory had 

caused cultural and spiritual loss and harm, and so included cultural loss in the calculations for 

compensation.229 

In Fortescue Metals Group v Warrie on behalf of the Yindjibarndi People (‘FMG v Warrie’),230 

the Full Court of the Federal Court of Australia upheld the Federal Court of Australia's 

determination that the Yindjibarndi people held exclusive native title to Fortescue Metals 

Group's Solomon Hub mines, in addition to other claimed land. The claim was held to be valid 

under the NTA, and the court affirmed the decision of the trial judge that "spiritual necessity" 

was a valid reason for granting exclusive native title rights.231 Robertson and Griffiths JJ noted 

that "the spiritual, cultural and social context" of the connection to the land can be used as 

evidence of occupation under the NTA.232 Therefore, carrying out spiritual ceremonies on the 

land is evidence that can be seen as occupation, because the essence of the requirement of 

occupation is that the Yindjibarndi must establish that they exercised their traditional rights 

and interests in a manner that is consistent with a finding that they treated the land as if it was 

their own.233 Robertson and Griffiths JJ also stated that traditional customs, laws, and practices 

are intricate and may be difficult for common law lawyers, who have been educated in a 

different legal system, to understand.234 Fortescue sought special leave to appeal that decision 

to the High Court, which was dismissed by Keane and Edelman JJ.235  

Cases like NT v Griffiths236 and FMG v Warrie237 demonstrate that the legal system was 

developing a much more nuanced and accepting stance towards native title, certainly more so 

than in the complicated years following Mabo, as the comments of Robertson and Griffiths JJ 
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indicate. Meanwhile, Yarmirr238 and Congoo reflect the greater importance that was placed on 

native title by the courts, with it being equated to property rights in Congoo.  

Many important amendments were made to the NTA in the twenty-first century. Most recently, 

the Native Title Amendment Act 2021 (Cth) ('NTAA 2021') amended the NTA to add section 

47C, which allowed for the extinguishment of native title over national, State, and Territory 

parks to be disregarded, with the consent of the relevant government. Schedule 4 of the NTAA 

2021 also allowed native title body corporates to seek compensation. Under the Native Title 

Amendment Act 2009 (Cth), the Federal Court of Australia was granted greater statutory 

authority to determine native title claims, as well as being provided with authority to create 

broader agreements than native title ones. Further administrative refinement to the process was 

made with the passage of the Courts and Tribunals Legislation Amendment (Administration) 

Act 2013 (Cth) and Courts Administration Legislation Amendment Act 2016 (Cth). However, 

Schedule 3 of the Human Rights Legislation Amendment Act 2017 (Cth) removed the 

requirement for the Aboriginal and Torres Strait Islander Social Justice Commissioner to make 

an annual report on the NTA and its impact on the human rights of Aboriginals and Torres Strait 

Islander peoples. 

X SOVEREIGNTY AFTER MABO (NO 2) 

Following the ruling in Mabo (No 2), Isabel Coe, another member of the Wiradjuri Tribe, 

brought an action on behalf of her people against the Commonwealth and New South Wales, 

in Coe (No 2).239 This case sought to revisit the issue of sovereignty brought in Coe (No 1), 

given the changes brought by Mabo (No 2), along with a native title. There was also an 

allegation of “unprovoked and unjustified aggression including murder, acts of genocide and 

other crimes of humanity” against the Wiradjuri, and forcibly inhabiting their land.240 This case 

was heard by Mason CJ of the High Court, who had been the primary judge in Coe (No 1). In 

Coe (No 2), Mason CJ conceded that the ruling in Coe (No 1) could not be applied without 

considering the decision in Mabo (No 2) that native title rights did exist “at common law.”241 

Despite that, he held that no judge in Coe (No 1) made a ruling consistent with a finding of 

First Peoples’ sovereignty.242 Similarly, he affirmed that no judge in Mabo (No 2) made a 

finding of sovereignty, leading Mason CJ to conclude that the Wiradjuri Tribe could not assert 

its sovereignty.243 The genocide accusation was dismissed because the plaintiff could not 

“identify … the provisions or principles of law applicable when the acts alleged were 
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committed.”244 As this case was heard in 1993, the NTA had not yet come into force, meaning 

the test for native title was found entirely in Mabo (No 2). Mason CJ found that the degree of 

specificity in outlining which lands were claimed under native title was not met.245 Therefore, 

despite the landmark decision of Mabo (No 2), the High Court had not revised its stance on the 

issue of sovereignty. 

It is the purpose of native title to extend the protection of the common law to the rights and 

interests of Aboriginal and Torres Strait Islander peoples in a manner that is consistent with 

their traditional laws and customs, to the extent that such protection would be consistent with 

Australian law. In R v Walker,246 Mason CJ had to consider whether, in light of the ruling in 

Mabo (No 2), states had jurisdiction to pass legislation that applied to Aboriginal and Torres 

Strait Islander peoples, or whether they were instead affected by customary law. It was claimed 

that “common law is only valid in its application to Aboriginal people to the extent which it 

has been accepted by them,” and that legislative power over Aboriginal and Torres Strait 

Islander peoples required their “request and consent.”247 Mason CJ affirmed that “aboriginal 

people are subject to the laws of the Commonwealth and of the States or Territories in which 

they respectively reside.”248 In relation to the narrow issue of the applicability of criminal law, 

he held that “[e]ven if it be assumed that the customary criminal law of Aboriginal people 

survived British settlement, it was extinguished by the passage of criminal statutes of general 

application,” and that no parallel can be drawn between the ruling of Mabo (No 2) on native 

title and the issue of criminal law.249 He affirmed his earlier ruling Coe (No 2) that Mabo (No 

2) does not support a finding “that sovereignty adverse to the Crown resides in the Aboriginal 

people of Australia.”250 So even though Mabo (No 2) was a concession on the issue of native 

title, it did not apply to broader traditional and customary law. Despite Mabo (No 2) inspiring 

Aboriginal and Torres Strait Islander people to challenge the sovereignty of Australia, the High 

Court remained firm on its position before Mabo (No 2). 

The federal government passed the Aboriginal and Torres Strait Islander Peoples Recognition 

Act 2013 (Cth) in 2013, to recognise the status of Australia's First Peoples, which would 

implicitly recognise their sovereignty. However, it included a sunset clause in section 5, which 

caused it to lapse in 2018. The intention was that a referendum would then be held to grant 

constitutional recognition of their status. This never eventuated, with the government citing a 

lack of public support.251 However, many Aboriginal and Torres Strait Islander leaders, 
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academics, and communities have continued to oppose constitutional recognition, with 

Kombumerri academic Mary Graham saying that it would not achieve anything of substance.252 

Instead, there is a preference for a treaty between the First Nations peoples and the Australian 

government.  

Although the Noongar native title claim was remitted to the Federal Court after the Full Federal 

Court ruled against them in Bodney v Bennell, that was not the end of the process for the 

Noongar people. The South West Aboriginal Land and Sea Council (SWALSC), the body 

corporate responsible for merging six separate claims over Noongar land, including over Perth, 

into one claim, agreed to enter into negotiations with the Western Australian government.253 

Entering into negotiations was favourable for both parties, because if they continued to pursue 

litigation, the issue would have taken at least 15 years to be fully resolved.254 In return for 

“recognition of ownership,” financial benefits, and other forms of compensation, the Noongar 

people would have to drop their native title claims.255 Because “[t]he claimed land included the 

… Perth metropolitan area,”256 it was important to the Government that there would be a native 

title claim over the land, thus giving the Noongar people some leverage in the negotiations. 

Kelly and Bradford suggested that the original native title ruling in favour of the Noongar 

people is the reason why the Government was willing to negotiate.257 Although the native title 

claim was dropped, the Noongar people sought the “recognition of nationhood,”258 which was 

unprecedented in Australia. The negotiations led to the passage of the Noongar (Koorah, Nitja, 

Boordahwan) (Past, Present, Future) Recognition Act 2016 (WA) (‘Noongar Recognition 

Act’). This Act recognised two Noongar relationships, their relationship “with the Noongar 

lands” and their relationship with the state of Western Australia.259 In addition, it recognised 

the diversity of the Noongar people,260 rather than treating them as one common group. This 

diversity can be seen in the fact that six different claims were brought by various sub-groups 

of the Noongar people. Various Indigenous Land Use Agreements were also signed.261 The 

benefits for the Noongar people, found in the Land Administration (South West Native Title 

Settlement) Act 2016 (WA), provided $1.3 billion in compensation to 30,000 people, alongside 

various “rights, obligations and opportunities relating to the land, resources, governance, 
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finance, and cultural heritage.”262 It has been suggested that the Noongar Settlement, given its 

comprehensiveness, is the first treaty between an Australian government at any level and an 

Aboriginal or Torres Strait Islander people.263 

In 2020 the High Court appeared to recognise the status of Australia's First Peoples. The 

government attempted to deport two men who were not citizens of Australia, nor were they 

born in Australia, although they each had one Australian parent.264 Brendan Thoms, a member 

of the Gungarri people and a native title holder, and Kamilaroi man Daniel Love both held 

permanent residential visas, which were cancelled after the two served jail time in 2018. In 

Love v Commonwealth; Thoms v Commonwealth ('Love'),265 the High Court was required to 

determine if persons of Aboriginal or Torres Strait Islander descent could be deported under 

section 51(xix) of the Constitution. That provision allowed the Commonwealth to pass laws 

regarding aliens, which could be deported under the Migration Act 1958 (Cth). All seven judges 

issued separate judgments, but a majority of four judges held that Aboriginals and Torres Strait 

Islanders could not be deemed to be aliens, so therefore could not be deported under section 

51(xix). Bell J considered Mabo (No 2), which explored the cultural and spiritual aspects of 

Indigenous societies,266 to determine that Aboriginal and Torres Strait Islanders come from 

Australia, and so cannot be treated as foreigners. Bell J rejected of the Commonwealth that the 

“circumstance” of being born outside of Australia and as a citizen of another country denies 

the plaintiffs from asserting that they are First Peoples, for the purposes of the constitutional 

question at hand.267 Along with Bell J, the other three majority justices of Nettle, Gordon, and 

Edelman JJ268 also considered the tripartite test from Mabo (No 2),269 and along with Bell J 

recognised Thoms as a First Nations person, as he was a native title holder. The case of Daniel 

Love was referred back to the Federal Court, to determine whether he was also a First Nations 

person.270 This case is yet to be determined. 
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XI RECONCILING TWO DIFFERENT SYSTEMS 

Since Mabo (No 2), the Australian legal system has sought to resolve the issue of Aboriginal 

and Torres Strait Islander land rights, through native title. Native title rights and interests are 

foundational to the recognition of broader Aboriginal and Torres Strait Islander rights, because 

they allow Aboriginal and Torres Strait Islander peoples to practice and observe the traditional 

laws and customs contained in the Dreaming, which governs every aspect of their lives. 

However, the dark history of relations between Aboriginal and Torres Strait Islander peoples 

and the British and Australian governments, along with a blinkered understanding of 

Aboriginal and Torres Strait Islander society, has meant that this reconciliation has been a 

difficult process, and one that has not been fully resolved. 

As observed above, the treatment of Aboriginal and Torres Strait Islander land rights, and the 

related issue of sovereignty, can be divided into four periods, with the first period separated 

from the latter three by Mabo (No 1)271 and Mabo (No 2)272. The first of these is characterised 

by terra nullius, and a refusal to legally protect and enforce these land rights. Since the arrival 

of the First Fleet, Aboriginal and Torres Strait Islander peoples were generally denied any 

rights to their land. Although the land was treated as having “no other proprietor”273 from the 

outset, Hannah Robert suggests that the application of British tenure law, and therefore the 

implicit legal recognition of terra nullius, was not affirmed by the New South Wales Supreme 

Court until 1847, in Attorney-General v Brown, and not affirmed by the Privy Council until 

1889, in Cooper v Stuart, a century after the First Fleet arrived.274 Regardless of whether it was 

recognised by the courts, it is evident that the doctrine of terra nullius was dominant in this 

period, with neither Milirrpum275 nor Coe (No 1)276 overruling its application, although by the 

time of the latter, the argument in favour of terra nullius was harder to sustain. 

In Mabo (No 2),277 the High Court overturned the application of terra nullius. Here, the High 

Court found that Aboriginal and Torres Strait Islanders possessed native title rights and 

interests, despite the sovereignty of the Crown.278 Brennan J stated that native title rights and 

interests were “a burden on the Crown,” meaning that the Crown must respect these rights and 

interests.279 Aboriginal and Torres Strait Islander societies were also recognised as being 
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civilised.280 An early conception of this can be seen in Murphy J’s judgment in Coe (No 1),281 

but it was not adopted by a majority of the High Court at that time. While Mabo (No 2) 

recognised native title rights and interests, and sought to incorporate them into Australian 

property law, Mabo (No 1) held that the RDA could be used to prevent the discriminatory 

extinguishment of any native title claims.282 This was affirmed in the Native Title Act Case.283 

Meanwhile, the NTA was passed to provide statutory recognition of native title, and to resolve 

some issues from Mabo (No 2), like the matter of compensation. This period also saw Wik 

Peoples,284 which built on Mabo (No 2) and allowed native title and pastoral leases to coexist, 

provided that the rights and interests granted by the two types of title were consistent. 

However, after a few years the court began issuing more reserved, conservative judgments, as 

seen in cases like Fejo,285 where it was held that tradition laws are insufficient on their own to 

sustain a native title claim, and that there must be something more.286 The change between the 

periods roughly coincides with the transition from the Labor government of Prime Minister 

Paul Keating to the Liberal-National Party government of Prime Minister John Howard. 

However, this is not to say that that the Howard government was responsible for the shift. 

Rather, given the landslide victory in the 1996 election, it suggests that there was a broader 

change in Australian society. In Howard’s first term, he was faced by pressure from both sides 

of the aisle over native title,287 which led to the passage of the NTA Amendment. Although this 

piece of legislation was a compromise, it did uphold the rulings of Mabo (No 1) and the Native 

Title Act Case by recognising the importance of the NTA.288 Meanwhile, in 2002, Yorta Yorta 

Community289 provided a stringent test for native title, and focused on the continuity of 

traditional laws and customs.  There here is some overlap with the fourth and final period, 

which began the year before Yorta Yorta Community,290 in Yarmirr.291 Cases from the period, 
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like NT v Griffiths292 and FMG v Warrie,293 demonstrate that the legal system was developing 

a much more nuanced and accepting stance towards native title, certainly more so than in the 

complicated years following Mabo (No 2), as the comments of Robertson and Griffiths JJ 

indicate.294 Meanwhile, Yarmirr295 and Congoo296 reflect the greater importance that was 

placed on native title by the courts. However, the ruling in Bodney v Bennell,297 which affirmed 

the limited flexibility of the Yorta Yorta Community test, indicates that the two legal systems 

have not yet been fully reconciled. 

Another implication of the application of terra nullius in Australia is that Australia’s First 

Peoples were not considered to be sovereign. The issue of sovereignty is related to both the 

Australia Day debate and to native title. With regard to the former, Aboriginal and Torres Strait 

Islander peoples lost their status as sovereign peoples with the arrival of the British and the 

imposition of British laws and ways of life over them. This included removing Aboriginal and 

Torres Strait Islander peoples from their traditional lands. In a European context, removing a 

nation of people from their land would certainly be an indicator that they had lost their status 

as a sovereign and independent nation-state. By removing people from their land, their 

connection to it was severed.298 As a loss of connection and continuity is grounds for 

extinguishment of native title, there is a direct link between loss of sovereignty and loss of 

rights and interests in the land. Coe (No 2)299 and R v Walker300 demonstrate that Mabo (No 2) 

did not affect the High Court’s stance on sovereignty, at least when challenged directly. 

However, although Parliament failed with the Aboriginal and Torres Strait Islander Peoples 

Recognition Act 2013 (Cth), the High Court’s ruling in Love301 appears to be a step closer 

towards the recognition of Aboriginal and Torres Strait Islander sovereignty. In addition, the 

agreement between SWALSC and the Western Australian government suggests that change is 

possible at the state level. However, this cannot equal a proper recognition of sovereignty, 

because the Commonwealth of Australia has sovereignty over the State of Western Australia. 

And given the Australian government’s limited response to the ‘Uluru Statement from the 

Heart,’302 this may remain unresolved for some time. 
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The approach taken by the courts of allowing native title rights to co-exist with other property 

rights, as was recognised in Congoo,303 grants everyone an equal position in society. Although 

Australia's First Peoples ought to be recognised, that does not mean that other Australians 

should be granted a lower status in society. This is not a zero-sum game. Native title rights can 

be seen as being somewhat analogous to property rights, although it should be remembered 

that such a comparison is not perfect, because as Glen Kelly, head of Western Australia’s South 

West Aboriginal Land and Sea Council. pointed out, they are different systems, with the NTA, 

“white fella construct" being a flawed piece of legislation.304 Co-existence is possible, because 

of the concept of custodianship, which is an attempt by Westerners to understand how 

Aboriginal and Torres Strait Islander peoples describe their relationship to the land, as it is not 

ownership in the Western sense of the term. According to international human rights law expert 

Rhona Smith: 

The essential and timeless nature of the relationship of a man to his Dreaming and of the ownership and 

power that the land exerts over him has never been fully understood. A man deprived of his homeland 

(and therefore of his Dreaming sites) becomes nothing, a non-person without vitality or hope for the 

future. The Aboriginal claim is not to a specified area on behalf of an individual, but to the spiritual 

content of a whole territory on behalf of the group, so that the places made sacred in the Dreaming can 

be carefully safeguarded and tended for perpetuity.305 

It is important that Australia's First Peoples be included in decision-making processes, to reflect 

their position as the first inhabitants of Australia. A democratic government acts with the 

consent of the governed. As native title exists outside of the common law legal system, nor is 

it derived from the common law, the consent of Aboriginal and Torres Strait Islander peoples 

should also be attained by governments during decision-making. This is similar to how a 

government must negotiate with private property owners when the government wants to 

develop public projects, such as the construction of infrastructure. A right to negotiate with 

regard to 'future acts' in an area claimed under native title already exists in the NTA.306 This 

involvement must be done at a local level. Just as a local government can best understand and 

represent the people in their area, so too must the local Aboriginal and Torres Strait Islander 

peoples also be consulted, rather than a broad national body that is less equipped to deal with 

the intricacies and nuances of each different First Nations people. For example, a lack of 

involvement by the Western Wakka Wakka and Jagera peoples of Toowoomba meant that the 

construction of the Toowoomba Second Range Crossing was almost faced with a protest over 

concerns that cultural sites could be destroyed.307 Members of the Western Wakka Wakka 

 
303 (2015) 256 CLR 239. 

304 Darren Mara, The Native Title Act, 20 years on (28 February 2014) SBS News, 

https://www.sbs.com.au/news/article/the-native-title-act-20-years-on/2iqilg3jo. 

305 Rhona Smith, ‘Traditional Land and Cultural Rights: The Australian Experience,’ (2001) 5(3) The 

International Journal of Human Rights 1, 4. 

306 pt 2, div 3. 

307 Andrew Backhouse, ‘11th-hour talks halt Indigenous bypass protest,’ The Courier Mail (online), 5 October 

2016 https://www.couriermail.com.au/news/11thhour-talks-halt-indigenous-bypass-protest/news-
story/1b3f84b95f338e9fa250e1eb669f9890. 

https://www.sbs.com.au/news/article/the-native-title-act-20-years-on/2iqilg3jo
https://www.couriermail.com.au/news/11thhour-talks-halt-indigenous-bypass-protest/news-story/1b3f84b95f338e9fa250e1eb669f9890
https://www.couriermail.com.au/news/11thhour-talks-halt-indigenous-bypass-protest/news-story/1b3f84b95f338e9fa250e1eb669f9890
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people claimed that they had not been consulted.308 One native title claimant, compared these 

sites with churches.309 A decentralised, regional approach to working with native title 

claimants, giving the native title claimants key influence over the decision-making process will 

allow for native title rights and interests to be properly respected, is necessary. This reflects 

their status as equal citizens of Australia, yet also as peoples with their own traditions and 

customs. 

Involving Aboriginal and Torres Strait Islander perspectives in legal decision-making, and 

instructing legal practitioners and judges on them, is important in ensuring that the legal system 

gives them proper consideration. Aboriginal and Torres Strait Islanders are not homogenous; 

each Aboriginal clan, tribe or other people has its own distinct characteristics and beliefs. This 

means taking a broader approach to the understanding of land and property. Each Aboriginal 

and Torres Strait Islander community has a different relationship with the land, so therefore 

each has its own ‘bundle of rights,’ to borrow a term from Australian property law. By decision-

makers, lawyers, and judges being aware of this, Aboriginal concerns about the “seductions of 

individualism,”310 would be alleviated, because their collectivist legal systems would not be 

forced to adopt to Australia’s individualist legal system. One way to do this would be to follow 

the lead of Black CJ dissenting judgment in the Full Court of the Federal Court of Australia’s 

ruling in Members of the Yorta Yorta Aboriginal Community v Victoria, where he focused on 

“whether today’s laws and customs have their root in earlier traditions.”311 This was accepted 

by the High Court in Yanner v Eaton in relation to developments in hunting practices, allowing 

for the use of modern firearms and vehicles to engage in traditional hunting practices, without 

automatically extinguishing native title.312 This approach is similar to the considerations made 

in Bennell v Western Australia.313 According to Cockayne, “[o]nly by adopting an 

understanding of indigenous traditions as socio-legal orders can we transform native title from 

a colonial tradition into a vehicle for reconciliation.”314 

The importance of cooperation and reconciliation, and the involvement of First Nations 

stakeholders in all decisions, cannot be stressed enough. Anthropologist Deborah Rose has 

criticised the NTA for being a colonial framework imposed on the First Nations peoples of 

Australia by a “colonial power.”315 Professor Irene Watson has expressed similar concerns, 

 
308 Ella Archibald-Binge, ‘Construction of the Toowoomba Second Range Crossing is set to resume tomorrow 

after the Land Court lifted a temporary stop work order,’ NITV News (online), 17 October 2016 

https://www.sbs.com.au/nitv/article/2016/10/17/traditional-owners-fear-sacred-sites-bypass-work-resumes. 

309 Ibid. 

310 Graham (n 6), 186. 

311 Cockayne, above 170, 794, citing Members of the Yorta Yorta Aboriginal Community v Victoria (2001) 180 

ALR 655, 666 (‘Yorta Yorta FCAFC’). 

312 Ibid 795, citing Yorta Yorta FCAFC (2001) 180 ALR 655, 668, citing Yanner v Eaton (1999) 201 CLR CLR 

351.  

313 [2006] FCA 1243. 

314 Cockayne (n 170), 787. 

315 Deborah Bird Rose, 1996, 35-36, in McRae et al; (n 69), 226-227. 

https://www.sbs.com.au/nitv/article/2016/10/17/traditional-owners-fear-sacred-sites-bypass-work-resumes
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highlighting the differences between Australian and First Nations peoples’ conceptions of 

land.316 She also pointed to native title being “placed at the lowest end of the property rights 

hierarchy” as being another shortcoming.317 This could be resolved by relying on cases like 

Congoo to demonstrate that if native title is equal to other types of title,318 then Wik Peoples 

should not apply to automatically resolve matters of inconsistency in favour of pastoral leases 

and other forms of title, and against native title, as to do so is discriminatory. Another way to 

address these concerns would be a treaty with the First Nations peoples of Australia, which 

would also resolve the issue of First Nations sovereignty, which the High Court has said it 

outside of its jurisdiction.319 

Generally, the courts have been inclined to order non-exclusive native title rights. This is 

reflected in cases like Congoo,320 Mabo (No 2),321 and Wik Peoples,322 Exclusive native title 

rights were ordered FMG v Warrie323 because of disputes between Fortescue Mining Group 

and the native title claimants, so exclusive native title was necessary to prevent Fortescue 

Mining Group from infringing upon the native title rights of the Yindjibarndi people. 

Otherwise, it is possible for non-intrusive property rights to exist alongside non-exclusive 

native title rights like access to the property, use of sites of cultural significance, and hunting 

rights. This is a solution that benefits all parties and is in keeping with the rulings in cases like 

Congoo.324 However, it requires cooperation between all levels of government and native title 

claimants to ensure that native title rights are not infringed on, but similarly that Aboriginal 

and Torres Strait Islander peoples are respecting the rights of others. Co-existence like this is 

possible once Australians address the violence involved in the Australia’s origins, and the 

broader Australian public takes steps to reconcile with Australia’s First Nations peoples. And 

that begins with real dialogue about the date of Australia Day, which is also the anniversary of 

the Waterloo Creek Massacre. 

 

 

  

 
316 Watson (n 59), 31. 

317 Ibid 37. 

318 (2015) 256 CLR 239, 256 [12]. See also Western Australia v Ward (2002) 213 CLR 1, 99 [105]. 

319 Mabo (No 2) (1992) 175 CLR 1, 2. 
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WHY RUSSIA’S INVASION OF UKRAINE IS 

NOT JUSTIFIED UNDER INTERNATIONAL 

LAW 

ANDREW BACKHOUSE 

I INTRODUCTION 

This article examines Russia’s invasion of Ukraine in respect to international law. It argues 

that Russia’s threats against Ukraine and subsequent invasion breaches international law. 

Moreover, it contends that Russia’s use of force against Ukraine contravenes both treaty law; 

such as the Charter of the United Nations, and customary international law. Russia’s 

justifications for the invasion; self-defence of Russia and collective self-defence of two 

breakaway regions in Ukraine are also examined and found to be invalid. And finally, this 

article assesses what actions the international community may take and briefly examines the 

issue of state responsibility.  

II MILITARY ACTIONS IN UKRAINE 

Russian President Vladimir Putin announced a “special operation” in Ukraine on 24 February 

2022. On that day, Russian forces entered Ukraine north from Belarussian territory, east from 

Russia and north from Crimea.1 Russia’s justification for the military intervention was self-

defence in aid of two self-proclaimed States in the Donbas – in the Donetsk and Luhansk 

regions.2 Mr Putin also claimed the action was in self-defence of Russia.3  

III PROHIBITIONS ON THE USE OF FORCE 

The use or threat of military or armed force is broadly prohibited by international law, with the 

exception of self-defence or if authorised by the United Nations (UN). The Charter of the 

United Nations art 2(3) (UN Charter) requires that ‘all members must settle their international 

disputes by peaceful means in such a manner that international peace and security, and justice, 

are not endangered.’4 Article 2(4) of the UN Charter requires that “all members refrain in their 

international relations from the threat or use of force against the territorial integrity or political 

 
1 Jessie Yeung et al, ‘Russia attacks Ukraine’, CNN (Online 24 February 2022)  

https://edition.cnn.com/europe/live-news/ukraine-russia-news-02-23-

22/h_ec5f24d5accb8f8503aabdc63e3fd22d.  

2 Al Jazeera staff, ‘‘No other option’: Excerpts of Putin’s speech declaring war’, Al Jazeera (Online 24 February 

2022) https://www.aljazeera.com/news/2022/2/24/putins-speech-declaring-war-on-ukraine-translated-excerpts. 

3 Ibid.  

4 Charter of the United Nations art 2(3). 

https://edition.cnn.com/europe/live-news/ukraine-russia-news-02-23-22/h_ec5f24d5accb8f8503aabdc63e3fd22d
https://edition.cnn.com/europe/live-news/ukraine-russia-news-02-23-22/h_ec5f24d5accb8f8503aabdc63e3fd22d
https://www.aljazeera.com/news/2022/2/24/putins-speech-declaring-war-on-ukraine-translated-excerpts
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independence of any State, or in any other manner inconsistent with the purposes of the United 

Nations.”5 

The Declaration on Principles of International Law concerning Friendly Relations and Co-

operation among States (Resolution 2625), issued by the United Nations General Assembly 

(GA)6, states that it is “the duty of States to refrain in their international relations from military, 

political, economic or any other form of coercion aimed against the political independence or 

territorial integrity of any State”. It will be argued that Russia’s invasion of Ukraine is a 

violation of the UN provisions. 

IV UNITED NATIONS PROHIBITIONS 

Russia massed troops on Ukraine’s border for months as its diplomats made extreme demands 

prior to the invasion.7 Those actions were a threat to Ukraine. In a translated speech announcing 

the “special operation” in Ukraine, Russian President Vladimir Putin said of Ukraine, “It is the 

red line which we have spoken about on numerous occasions. They have crossed it.”8 This 

indicates the dispute related to international relations between the countries – meaning Russia’s 

subsequent invasion and capture of Ukraine’s territory was an illegal use of force in 

contravention of the UN provision and GA resolution. 

UN Charter art 1(1) states it is the purpose of the UN 

to maintain international peace and security, and to that end: to take effective 

collective measures for the prevention and removal of threats to the peace, and 

for the suppression of acts of aggression or other breaches of the peace, and to 

bring about by peaceful means, and in conformity with the principles of justice 

and international law, adjustment or settlement of international disputes or 

situations which might lead to a breach of the peace.9 

Overall, these provisions and resolutions are evidence of the prohibition against the threat or 

use of military or armed force by States – a prohibition that Russia has ignored through the 

military intervention in Ukraine.  

 

 
5 Ibid art 2(4). 

6 Declaration on Principles of International Law concerning Friendly Relations and Co-operation among 

States, GA Res 2625 (XXV), UN Doc A/8082 (adopted 24 October 1970) . 

7 Matthew Bodner, Dan De Luce and Alexander Smith, ‘Russian troops mass on Ukraine's border. West worries 

this isn't like the last time’, NBC News (Online, 2 December 2021) 

https://www.nbcnews.com/news/world/russian-troops-mass-ukraines-border-west-worries-isnt-last-time-

rcna7203.  

8 Max Fisher, ‘Putin’s Case for War, Annotated’, New York Times (Online 24 February 2022) 

https://www.nytimes.com/2022/02/24/world/europe/putin-ukraine-speech.html.  

9 Charter of the United Nations art 1(1). 

https://www.nbcnews.com/news/world/russian-troops-mass-ukraines-border-west-worries-isnt-last-time-rcna7203
https://www.nbcnews.com/news/world/russian-troops-mass-ukraines-border-west-worries-isnt-last-time-rcna7203
https://www.nytimes.com/2022/02/24/world/europe/putin-ukraine-speech.html
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V CUSTOMARY LAW PROHIBITIONS 

The unlawful use of force is also prohibited by customary international law. In the Nicaragua 

v United States of America (Nicaragua case), the International Court of Justice (ICJ) noted, 

“the principle of non-use of force…  may thus be regarded as a principle of customary 

international law.”10 This is based on State consent to UN resolutions that recognise 

prohibitions of the use of force.  In the Nicaragua case, the ICJ outlined that the law of the UN 

Charter concerning the prohibition of the use of force in itself constitutes a conspicuous 

example of a rule in international law having the character of jus cogens – a norm from which 

no derogation is allowed. In relation to United Nations General Assembly Resolution 2625, the 

ICJ declared, “… the adoption by States of this text affords an indication of their opinio juris 

(a belief that such a practice is obligatory) as to customary international law on the question.”11 

This is a separate prohibition from UN Charter art 2(4) and co-exists alongside it. Therefore, 

if it can be shown that Russia engaged in use of force against Ukraine without justification, 

Russia’s actions would be in contravention of both treaty law and customary international law.  

VI THREAT 

Threats of force are express or implied promises to resort to force if demands are not met.12 In 

Legality of the Threat or Use of Nuclear Weapons,13 the ICJ defined “threat” as a “signalled 

intention to use force if certain events occur.” In the case, the ICJ noted that threats may vary 

in nature and scale depending on the likely weapons. However, a threat can be made regardless 

of the weapons employed. It is immaterial if the threats cannot be carried out. Before the 

invasion, Russia made a number of demands to Ukraine. These included the demand of a 

guarantee that Ukraine would never join NATO.14 Russia’s massing of military units on 

Ukraine’s border was a “signalled intention to use force”. The threat of force, along with the 

demands, could be characterised as a “threat” in contravention of UN Charter art 2(4). 

VII “ARMED FORCE” AND “ARMED ATTACK” 

The phrase “armed force” is not defined in the UN Charter. The phrase “armed attack” is 

defined under customary international law. In the Nicaragua case, the ICJ noted, an armed 

attack must be understood as including not merely action by regular armed forces across an 

international border, but also ‘the sending by or on behalf of a State of armed bands, groups, 

irregulars or mercenaries, which carry out acts of armed force against another State of such 

gravity as to amount to’ (inter alia) an actual armed attack conducted by regular forces, ‘or its 

 
10 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America 

(Merits) [1986] ICJ Rep 14, 100 (Nicaragua case). 

11 Ibid 101. 

12 Francis Grimal, Threats of Force International law and strategy (Routledge, 2013) 7. 

13 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 246.  

14 Dan Bilefsky, Richard Pérez-Peña and Eric Nagourney, ‘The Roots of the Ukraine War: How the Crisis 

Developed’, New York Times (Online 11 March, 2022) https://www.nytimes.com/article/russia-ukraine-nato-

europe.html.  

https://www.nytimes.com/article/russia-ukraine-nato-europe.html
https://www.nytimes.com/article/russia-ukraine-nato-europe.html
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substantial involvement therein.’15 It’s estimated that 190,000 Russian troops were gathered 

close to the Ukrainian border before the conflict,16 including those took part in the conflict with 

Ukraine, this shows that the action can be characterised as an “armed attack”. In the Nicaragua 

case the ICJ stated that 

the Court does not believe that the concept of “armed attack” includes not only 

acts by armed bands where such acts occur on a significant scale but also 

assistance to rebels in the form of the provision of weapons or logistical or other 

support. Such assistance may be regarded as a threat or use of force, or amount 

to intervention in the internal or external affairs of other States.17 

An assessment of an “armed attack” can depend on the “scale and effects” of the event. This is 

an objective assessment, as outlined in the Nicaragua case.18 Although Russian forces provided 

weapons or logistical support to “Donetsk People's Republic and Luhansk People's 

Republic”19, the scale of the invasion mean that Russia’s intervention20 went beyond mere 

assistance and can be considered an armed attack.  

VIII TWO BREAKAWAY REGIONS 

A justification by Russia for the invasion includes the regions of Donetsk People’s Republic 

and Luhansk People’s Republic in Ukraine. Russia contents that these are independent States 

that were under armed attack by the Ukrainian government. An assessment is therefore needed 

as to whether the so-called Donetsk People's Republic and Luhansk People's Republic can be 

considered States. Whether an entity has international legal personality or not involves an 

assessment of the entities relevant to the international legal system and those excluded from it. 

Traditionally, the criteria for statehood includes: a permanent population, defined territory, 

government, and the capacity to enter into legal relations with other States.21 The two 

breakaway regions have permanent populations and government, but it is not clear that the 

territories are defined or if the entities have the capacity to enter into legal relations with other 

States. Recognition by other States is sometimes described as an additional criterion for 

statehood. The international community has not recognised the two regions as States, either de 

jure or de facto recognition. It has been argued that the two regions are technically still under 

 
15 Nicaragua case (n 10) 103. 

16 David Brown, ‘Ukraine conflict: Where are Russia's troops?’, BBC (Online 23 February 2022) 

https://www.bbc.com/news/world-europe-60158694.   

17 Nicaragua case (n 10) 104. 

18 Ibid 103. 

19‘Moscow needs to support Donbass by supplying weapons — senator’ Tass (Online 27 January 2022) 

https://tass.com/politics/1393423.  

20 ‘Russian forces launch full-scale invasion of Ukraine’, Al Jazeera (Online 24 February 2022)  

https://www.aljazeera.com/news/2022/2/24/putin-orders-military-operations-in-eastern-ukraine-as-un-meets.   

21 Convention on Rights and Duties of States, opened for signature 26 December 1933, 165 LNTS 19 (entered 

into force 26 December 1934) 

https://www.bbc.com/news/world-europe-60158694
https://tass.com/politics/1393423
https://www.aljazeera.com/news/2022/2/24/putin-orders-military-operations-in-eastern-ukraine-as-un-meets
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Ukraine’s sovereignty.22 Therefore, it is likely that the two regions to not meet the criteria for 

statehood and cannot be considered as having international legal personality.  

IX TREATY SELF-DEFENCE 

States may use force in self-defence, under both treaty law and customary international law. 

Under UN Charter art 51, a State may self defence if an “armed attack” has taken place against 

a member of the United Nations.23 This was the justification used by Russia. However, there 

is no evidence of an “armed attack” taking place against Russia, meaning the invasion of 

Ukraine is illegal under international law. The justification of assisting the two breakaway 

regions in Ukraine was also claimed by Russia.  

X COLLECTIVE SELF-DEFENCE 

Collective self-defence is the rule that allows third party States to use armed force in self-

defence alongside a State that has been attacked. The requirements are the same for individual 

self-defence. There are, however, additional requirements that the attacked State must seek 

help from the other state, as outlined in the Nicaragua case. In that case the ICJ declared, 

“There is no rule permitting the exercise of collective self-defence in the absence of a request 

by the State which regards itself as the victim of an armed attack. The Court concludes that the 

requirement of a request by the State which is the victim of the alleged attack is additional to 

the requirement that such a State should have declared itself to have been attacked.”24  

The right to collective self-defence is outlined in UN Charter art 51, which states, “nothing in 

the present Charter shall impair the inherent right of individual or collective self-defence if an 

armed attack occurs against a Member of the United Nations, until the Security Council has 

taken measures necessary to maintain international peace and security. Measures taken by 

Members in the exercise of this right of self-defence shall be immediately reported to the 

Security Council and shall not in any way affect the authority and responsibility of the Security 

Council under the present Charter to take at any time such action as it deems necessary in order 

to maintain or restore international peace and security.”25 As noted, the act of self-defence must 

follow an “armed attack” and a State must immediately report the attack to the Security 

Council. This right to collective self-defence was referenced as justification for Russia’s 

actions in a speech by Mr Putin, who said, “In this regard, in accordance with Article 51 of 

Part 7 of the UN Charter, with the approval of the Federation Council of Russia and in 

pursuance of the treaties of friendship and mutual assistance ratified by the Duma on February 

22 with the Donetsk People’s Republic and the Luhansk People’s Republic, I decided to launch 

 
22 Rowan Nicholson, ‘How Russia’s recognition of breakaway parts of Ukraine breached international law – and 

set the stage for invasion’, The Conversation (Online 23 February 2022) https://theconversation.com/how-

russias-recognition-of-breakaway-parts-of-ukraine-breached-international-law-and-set-the-stage-for-invasion-

177623.   

23 Charter of the United Nations art 51. 

24 Nicaragua case (n 10) 105. 

25 Charter of the United Nations art 51.  

https://theconversation.com/how-russias-recognition-of-breakaway-parts-of-ukraine-breached-international-law-and-set-the-stage-for-invasion-177623
https://theconversation.com/how-russias-recognition-of-breakaway-parts-of-ukraine-breached-international-law-and-set-the-stage-for-invasion-177623
https://theconversation.com/how-russias-recognition-of-breakaway-parts-of-ukraine-breached-international-law-and-set-the-stage-for-invasion-177623
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a special military operation.”26 There has been fighting taking place between Ukraine and the 

two rebel regions over many years.27 But it is unclear whether the force used by Ukraine against 

the regions amounted to an “armed attack” requiring aid in the form of self-defence from 

Russia. As the two regions are arguably technically part of Ukraine, the argument of self-

defence is not justified. This means Russia’s claim of collective self-defence cannot be justified 

by UN Charter art 51.  

XI HOW TO INTERPRET ‘SELF-DEFENCE’ 

There are two interpretations of when a State can avail the right to self-defence. The literal 

understanding of UN Charter arts 51 and 2(4) is that there must be some incursion beyond a 

State’s national borders before the right is activated. The broader understanding is that a State 

may avail the right to self-defence in an anticipatory manner to counter an imminent threat of 

attack. Numerous States on Russia’s western border are members of the North Atlantic Treaty 

Organization (NATO).28 However, Ukraine was not at the time a member of NATO and 

international law does not justify an anticipatory attack without an imminent threat – and there 

is no evidence of an imminent threat. Similarly, there was fighting between Ukraine and the 

self-proclaimed “Donetsk People’s Republic” and “Luhansk People’s Republic”, however 

there is no evidence that either region was in danger of an imminent threat of attack – of a kind 

that differed radically from the status quo in the region.  

XII CUSTOMARY SELF-DEFENCE 

The right of self-defence under customary international law is conditional on an “armed attack” 

taking place, as outlined in the Nicaragua case. It also requires that the response is “necessary 

and “proportional” as outlined in Legality of the Threat or Use of Nuclear Weapons29. In the 

Nicaragua case the ICJ also confirmed self-defence was subject to the Carline principles, 

stating States were allowed, “only measures which are proportional to the armed attack and 

necessary to respond to it, a rule well established in customary international law.”30 However, 

the ICJ did not affirm all the Caroline principle, as there is greater scope for justifiable action 

as described in the Nicaragua case. In Oil Platforms case (Iran v USA), the ICJ confirmed that 

a party to the [bilateral treaty between Iran and US] may be justified in taking certain measures 

which it considers to be "necessary" for the protection of its essential security interests. The 

court noted, “… the measures taken must not merely be such as tend to protect the essential 

security interests of the party taking them, but must be 'necessary' for that purpose; and whether 

 
26 Al Jazeera staff, ‘‘No other option’: Excerpts of Putin’s speech declaring war’, Al Jazeera (Online 24 

February 2022) https://www.aljazeera.com/news/2022/2/24/putins-speech-declaring-war-on-ukraine-translated-

excerpts.   

27 Maria Tsvetkova, ‘Ceasefire brings limited respite for east Ukrainians’, Yahoo! News (Online 21 July 2015) 

https://uk.news.yahoo.com/weather/ceasefire-brings-limited-respite-east-ukrainians-105808483.html.  

28 Mark Rice-Oxley, ‘Is there any justification for Putin’s war?’, The Guardian (Online 14 March, 2022) 

https://www.theguardian.com/world/2022/mar/13/is-there-any-justification-for-putins-war.  

29 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 242.  

30 Nicaragua case (n 10) 94. 

https://www.aljazeera.com/news/2022/2/24/putins-speech-declaring-war-on-ukraine-translated-excerpts
https://www.aljazeera.com/news/2022/2/24/putins-speech-declaring-war-on-ukraine-translated-excerpts
https://uk.news.yahoo.com/weather/ceasefire-brings-limited-respite-east-ukrainians-105808483.html
https://www.theguardian.com/world/2022/mar/13/is-there-any-justification-for-putins-war
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a given measure is ‘necessary’ is not purely a question for the subjective judgment of the 

party."31 The court also held that, “the criteria of necessity and proportionality must be 

observed.”32 Russia did not provide evidence that the response was “necessary”. Mr Putin cited 

Russia’s key security interests in the conflict with Ukraine. “It’s already clear now ... that 

fundamental Russian concerns were ignored,” Mr Putin said in translated comments.33 So 

Russia may have subjectively believed that action was required to protect its essential security 

interests. However, the response was not objectively “necessary and “proportional”. As noted, 

the definition of “necessary” is not purely a question for the subjective judgment of the party, 

meaning Russia can not subjectively claim an action is necessary without sufficient evidence.  

XIII CAROLINE PRINCIPLES 

In the Caroline affair (United States v Great Britain (1837) the principle was established that 

self-defence is only justifiable where there is a “clear and absolute necessity”. The action must 

be instant and overwhelming, leaving no choice of means and no moment for deliberation. 

There is no evidence of a situation in Ukraine, the Donetsk People's Republic, and Luhansk 

People's Republic, that required an instant and overwhelming response from Russia. Therefore, 

Russia’s actions to not meet the criteria outlined by the Caroline principles. 

XIV CUSTOMARY LAW AND UN CHARTER 

There are differing opinions as to whether customary international law differs from treaty law 

in respect to self-defence in that customary law requires the response be “necessary and 

proportional.” First, the ICJ noted in the Nicaragua case that the Charter does not contain a 

specific rule that the self-defence to be “necessary” or “proportional”. Second, the court 

mentioned that the definition of “armed attack” is not defined in the Charter and would only 

authorise the exercise of an “inherent right” to self-defence. Third, the court said that the 

Charter, “does not contain any specific rule whereby self-defence would warrant only measures 

which are proportional to the armed attack and necessary to respond to it.” And finally, the 

court observed that, “customary international law continues to exist alongside treaty law. The 

areas governed by the two sources of law thus do not overlap exactly.”34 However, there is no 

evidence that shows Russia’s actions were justified under self-defence under either customary 

international law or treaty law.  

XV ANTICIPATORY AND PRE-EMPTIVE ATTACKS 

If a State uses self-defence in anticipation of an attack, that is likely in contravention of 

international law, unless the Caroline criteria are met. However, as the Caroline criteria were 

 
31 Oil Platforms case (Iran v USA) (Merits) [2003] ICJ Rep 161, 183. 

32 Ibid.  

33 Holly Ellyatt, Putin says the West has ignored Russia’s security concerns over NATO and Ukraine, CNBC 

(Online 1 February 2022) https://www.cnbc.com/2022/02/01/putin-the-west-has-ignored-russian-security-

concerns-on-nato-ukraine.html.  

34 Nicaragua case (n 10) 94. 

https://www.cnbc.com/2022/02/01/putin-the-west-has-ignored-russian-security-concerns-on-nato-ukraine.html
https://www.cnbc.com/2022/02/01/putin-the-west-has-ignored-russian-security-concerns-on-nato-ukraine.html


WHY RUSSIA’S INVASION OF UKRAINE IS NOT JUSTIFIED UNDER INTERNATIONAL LAW 

 

 84 

not met, an anticipatory justification for Russia’s invasion does not conform to international 

law.  

It is possible that Russia may justify the attack as a pre-emptive action – to prevent future 

attacks against Russia or its allies. However, pre-emptive attacks are not justified by 

international law. A State that uses pre-emptive force, justified as self-defence, is likely to be 

in contravention of international law, as outlined in a UN report on threats.35 This indicates that 

Russia would likely not be able to successfully justify pre-emptive attack on Ukraine. 

XVI HOW CAN THE INTERNATIONAL COMMUNITY RESPOND? 

The Security Council may use force if there is a threat to peace, or an act of aggression. 

Provisions in the UN Charter allow States to use armed force against another State on the basis 

of prior authorisation from the UN Security Council. It should be noted that these provision do 

not allow for the enforcement of international law generally. UN Charter art 39 states the 

Security Council shall determine the existence of any threat to the peace, breach of the peace, 

or act of aggression and shall make recommendations, or decide what measures shall be taken 

in accordance with Articles 41 and 42, to maintain or restore international peace and security.36 

UN Charter art 40 states, “in order to prevent an aggravation of the situation, the Security 

Council may, before making the recommendations or deciding upon the measures provided for 

in Article 39, call upon the parties concerned to comply with such provisional measures as it 

deems necessary or desirable. Such provisional measures shall be without prejudice to the 

rights, claims, or position of the parties concerned. The Security Council shall duly take 

account of failure to comply with such provisional measures.”37 Together these articles mean 

the UN can respond to threats to peace or aggression.  

XVII AGGRESSION 

According to UN GA Resolution 3314, aggression is the use of armed force by a State against 

the sovereignty, territorial integrity or political independence of another State, or in any other 

manner inconsistent with the Charter of the United Nations.38 Russia used armed force against 

the territorial integrity of Ukraine, therefore its actions are consistent with the definition in that 

resolution – meaning it is guilty of aggression against Ukraine.  

XVIII  SECURITY COUNCIL ACTIONS 

Under UN Charter art 41, the Security Council could call on its members to apply measures – 

including economic sanctions39 – in response to the use of armed force. Economic sanctions 

 
35 Report of the UN High Level Panel on Threats, Challenges and Change, UN Doc A/59/565 (2 December 

2004). 

36 Charter of the United Nations art 39. 

37 Ibid art 40. 

38 Definition of Aggression, GA Res 3314, UN Doc A/RES/3314 (14 December 1974) Annex, Article 3. 

39 Charter of the United Nations art 41.  
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have already been introduced against Russia.40 However, the UN Security Council has not 

invoked art 41. UN Charter art 42 allows for the Security Council to take action that amounts 

to armed force against the aggressor41 and UN Charter art 43 allows for members of the UN to 

make armed forces available for the “maintenance of international peace and security.”42 

Russia is a permanent member of the UN Security council and a “no” vote from a permanent 

member stops any action put before the council. Russia blocked Security Council action on 

Ukraine on 26 February 2022.43 Given Russia’s position as a permanent member of the 

Security Council, it seems unlikely that the council will take any action regarding the invasion 

of Ukraine in the immediate future. The UN GA did however pass a resolution that demanded 

an end to Russia’s offensive in Ukraine. A total of 141 countries voted in favour of the 

resolution, which condemned the “special military operation” in Ukraine and reaffirmed 

Ukraine’s sovereignty, independence and territorial integrity.44 UN resolutions are noteworthy 

as they are considered influential to international law and can speed up the process of the 

adoption of customary international law. 

XIX STATE RESPONSIBILITY 

State responsibility is the fundamental principle of international law. The principle holds that 

if a State commits an internationally wrongful act in breach of international obligations that 

has caused loss or damage to another State, international responsibility is established between 

the two States. A breach of an international obligation gives rise to a need for reparations. State 

responsibility is based on the existence of an international legal obligation in force between the 

two States and an act or omission that violates those obligations and that causes loss.45 In 

Spanish Zone of Morocco Claims case [1925] Judge Huber said, “Responsibility is the 

necessary corollary of a right. All rights of an international character involve international 

responsibility. If the obligation in question is not met, responsibility entails the duty to make 

reparation.”46 In the Gabčíkovo-Nagymaros Project case, the ICJ declared, “it is moreover well 

established that, when a State has committed an internationally wrongful act, its international 

responsibility is likely to be involved whatever the nature of the obligation it has failed to 

respect”, citing Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 

Advisory Opinion (Second Phase) [1950].47 This means that if Russia has committed an 

internationally wrongful act regarding Ukraine it may have a duty to pay reparations.  

 
40 lga Shamina, Jessy Kaner, and Simon Fraser, ‘Russia sanctions: How the measures have changed daily life’, 

BBC (Online 13 March, 2022)  https://www.bbc.com/news/world-europe-60647543.   

41 Charter of the United Nations art 42.  

42 Ibid art 43.  

43 UN News, United Nations (Online at 14 March 2022) https://news.un.org/en/story/2022/02/1112802.  

44 UN News, United Nations (Online 2 March 2022) https://news.un.org/en/story/2022/03/1113152.  

45 Responsibility of States for Internationally Wrongful Acts (Articles on State Responsibility). 

46 British Claims in the Spanish Zone of Morocco (Spain v United Kingdom) (1923) 2 RIAA 615.  

47 Gabčíkovo-Nagymaros Project (Hungary v Slovakia) (Merits) [1997] ICJ Rep 7, 38. 

https://www.bbc.com/news/world-europe-60647543
https://news.un.org/en/story/2022/02/1112802
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XX SOURCES OF STATE RESPONSIBILITY 

The Responsibility of States for Internationally Wrongful Acts (Articles on State 

Responsibility)48 – is not a treaty. However, it is widely accepted as being reflective of 

international law through customary international law, as noted in the Gabčíkovo-Nagymaros 

Project case49 and Spanish Zone of Morocco Claims case.50 The articles were also noted by the 

UN GA in 2001 through a resolution.51  

XXI  IMARY AND SECONDARY RULES 

Primary rules of international law are international obligations including treaties, customary 

international law, general principles of law, any other recognised source of international law. 

Express provisions of a treaty can override Articles on State Responsibility. Secondary rules of 

international law include conditions under which primary rules are considered breached. It 

involves the conduct of a State, including persons and entities for which the State is responsible 

and that results in an internationally wrongful act that has caused loss or damage to another 

State. The secondary rules of international law involve an assessment of the consequences of 

the commission of an internationally wrongful act. 

XXII    ARTICLES ON STATE RESPONSIBILITY 

Articles on State Responsibility art 1 states that, “every internationally wrongful act of a State 

entails the international responsibility of that State.” Art 2(a)-(b) defines an internationally 

wrongful act as, conduct consisting of an action or omission, that is attributable to the State 

under international law and constitutes a breach of an international obligation of the State. Art 

3 outlines that State responsibility concerns international law, not domestic law.52 Russia had 

an obligation not to breach UN Charter art 2 – and arguably committed an internationally 

wrongful act by invading Ukraine. 

XXIII     LEGAL CONSEQUENCES 

A breach of international obligations that attracts State responsibility entails legal 

consequences, as in Articles on State Responsibility art 2853. In Case Concerning the Factory 

 
48 Articles on State Responsibility (n 45). 

49 Ibid.  

50 British Claims in the Spanish Zone of Morocco (Spain v United Kingdom) (1923) 2 RIAA 615.  

51 Responsibility of States for Internationally Wrongful Acts, GA Res 56/83, UN Doc A/RES/56/83 (28 January 

2002, adopted 12 December 2001). 

52 Articles on State Responsibility (n 45) arts 2-3. 

53 Ibid art 28.  
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at Chorzow (Germany v Poland), the Permanent Court of International Justice declared, “Any 

breach of an engagement involves an obligation to make reparation.”54 

XXIV      SERIOUS BREACHES 

Russia’s actions in Ukraine could be characterised as a serious breach of an international 

obligation as it was an act that involved a gross or systematic failure by the responsible State 

to fulfil the obligation, as in Articles on State Responsibility art 40(2).55 Serious breaches can 

include acts that breach peremptory norms of general international law, as in Articles on State 

Responsibility art 40(1).56 As noted, prohibition of the use of force has been described by the 

ICJ as having the character of jus cogens. This indicates that Russia’s invasion is a serious 

breach. States that are guilty of a serious breach must cooperate to bring to an end through 

lawful means any serious breach, as in Articles on State Responsibility art 41(1). States must 

also not treat a serious breach as lawful, or render aid or assistance in maintaining that situation, 

as in Articles on State Responsibility art 41(2).57 

XXV   REPARATIONS 

A breach of international obligations that attracts State responsibility must make full 

reparations for injury caused by international wrongful act. Articles on State Responsibility art 

31(1)-(2) states, “the responsible State is under an obligation to make full reparation for the 

injury caused by the internationally wrongful act.” Injury is defined as any damage, whether 

material or moral, caused by the internationally wrongful act of a State.58 This means that 

Russia may have to pay reparations to Ukraine for its actions in Ukraine.  

 XXVI     CONCLUSION 

This article argued that Russia’s invasion of Ukraine is in breach of international law. It 

outlined how Russia’s use of force against Ukraine contravenes both treaty law, specifically 

the UN Charter, and customary international law. The actions the international community 

may take in response to the invasion were examined, along with the issue of state responsibility. 

 

 

 
54 Case Concerning the Factory at Chorzow (Germany v Poland) (Claim for indemnity) (Merits) [1928] PCIJ 

(ser A) N. 17. 

55 Articles on State Responsibility (n 45) art 40(2).  

56 Ibid art 40(1). 

57 Ibid art 40(1)-(2). 

58 Ibid art 31(1)-(2). 
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PRINCIPLES OF INTERNATIONAL LAW AND 

WARFARE: HELP OR HINDRANCE IN 

DEESCALATING CONFLICTS 

TIMOTHY RANDALL1 

I INTRODUCTION 

Recently, there have been calls for western military action in Afghanistan and in Ukraine. Both 

events are significant humanitarian crises. The fall of Kabul and the Taliban taking control of 

the Afghanistan government has been considered the greatest humanitarian crisis facing the 

world. Russian military operations in Ukraine have caused the largest refugee crisis in Europe 

since World War II. Interestingly, the proponents for and against western military operations 

in both locations have advocated that their position is consistent with international law on 

warfare. Both sides of the issue hold the view that their position minimises human life loss and 

deescalates the conflict whilst the other position will only add to the problem. The question 

then arises whether the international law principles governing the use of force actually assist 

to deescalate conflicts, or whether it escalates the conflict in a lawful manner.   

This paper examines the key principles of international law concerning warfare and whether 

the application of the principles helps or hinders dispute resolution. The paper is split into two 

parts. First, a brief overview of the key international law principles regarding warfare is given. 

This paper assumes that the reader has some familiarity with international law and discusses 

the principles at a high level rather than detailing the nuances of the principles. Second, the 

paper examines how these principles interplayed with several short case studies. The author 

has selected Syria, Crimea and the South China Sea conflicts as they were in 2018. There are 

three reasons for this. The first reason is that these conflicts have the benefit of hindsight. 

Secondly, the cases are recent enough for the average reader to have enough recollection of the 

events. The third reason for the selected regions is that they demonstrate areas where different 

interpretations of international law could have escalated conflict while simultaneously 

preventing conflict. 

II INTERNATIONAL LAW 

International law regarding warfare is governed by two key principles. These principles are jus 

ad bellum and jus in bello. Jus ad bellum refers to the law towards war. Jus in bello refers to 

the law during war. Both these principles legitimise the use of war in certain circumstances 

while also putting limitations on how it may be used. These principles find authority from 

Article 2(4) and Chapter VII of the UN Charter, the four Geneva Conventions of 1949 and The 

 
1 This paper was originally submitted as assessment for the subject INR3003 War and Terrorism: Introduction 

to Strategic Studies.  
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Hague Conventions of 1899 and 1907.2 They hold authority as a combination of treaty law, 

customary international law, and general principles of international law.   

Jus ad bellum requires states to settle their international disputes by peaceful means in such a 

manner that international peace, security, and justice are not endangered. All states shall refrain 

in their international relations from the threat or use of force against the territorial integrity or 

political independence of any State, or in any other manner inconsistent with the Purpose of 

the United Nations.3 Article 51 of the UN Charter permits individual and collective self-

defence, and Articles 39 and 42 give the United Nations Security Council the right to authorise 

the use of force to restore international peace in the threat to the peace, breach of peace or act 

of aggression.4 Jus ad bellum requires the foreign military presence to have the state’s consent. 

These are the only times the jus ad bellum principles are satisfied. Crimes against humanity is 

debated if it alone should validate foreign military involvement.5 

Jus in bello is subdivided into The Geneva Conventions of 1949 and The Hague Conventions 

of 1899 and 1907. The Geneva Conventions are specifically concerned with the protection of 

victims of armed conflict. The Hague Conventions are concerned with methods and means of 

warfare. The infliction of militarily ‘unnecessary suffering’ is the primary principle of both 

laws. Jus in bello notably protects and assists all victims of armed conflict.6 Unlike jus ad 

bellum which dictates if a party may go to war, jus in bello applies to all parties in a conflict 

irrespective of party allegiances, reasons or causes for which they are fighting. If this was not 

the case, it could be argued by any party accused of breaching jus in bello that they are victims 

of aggression, validating their actions.7 Jus in bello is therefore distinct from jus ad bellum. Jus 

in bello does not legitimise the use of force nor does it prohibit it. It sets limitations on who 

and how this force is applied. It is only the principles in jus ad bellum that legitimise the use 

of armed force.8    

 

 

 
2 J Morris, ‘Law, Politics, And the Use of Force’, In J Baylis, J Wirtz and C Gray (Eds), Strategy in The 

Contemporary World, (Oxford University Press, 2016) 102, 108. (As required for AGLC 4, please insert the 

given names for each author instead of the initial.) 

3 Ibid 111. 

4 M O’Connell And M Niyazmatov, ‘What Is Aggression: Comparing the Jus Ad Bellum and The ICC Statute’ 

(2012) 10(1) Journal of International Criminal Justice 189, 192. 

5 C Ford, ‘Syria: A Case Study in International Law’ (2017) 85(1) University of Cincinnati Law Review 185, 

191. 

6 Morris (n 2) 108. 

7 D Boucher, ‘The Just War Tradition and Its Modern Legacy: Jus Ad Bellum and Jus in Bello’ (2011) 11(2) 

European Journal of Political Theory 92, 105. 

8 R Bejesky, ‘Deterring Jus in Bello Violations of Superiors as A Foundation for Military Justice Reforms’ 

(2015) 60(2) Wayne Law Review 395, 411. 



USQ Law Society Law Review Timothy Randall Winter 2022 

 90 

III SYRIA 

The Syrian conflict during (what?) was perhaps the most serious conflict facing the world at 

that time.9 It most notably involves the Syrian government, Russia, the United States, the 

United Kingdom, France, Australia, ISIS, multiple rebellious factions opposing government, 

Turkey, the Kurdish liberation army and at least ten thousand foreign fighters. The existence 

of four out the five United Nations Security Council members being involved in the conflict, 

and not with aligned interests, made this conflict be referred to as the ‘powder keg of the 

Middle-East’. Each state had a different justification and reasoning for satisfying the 

requirements of jus ad bellum. The initial conflict found its roots in the repression of 

antigovernment demonstrations in 2011. The United Nations originally expressed concerned 

and hoped for an internal solution .10 This did not occur; the matter escalated into a civil war. 

The United States condemned the Syrian government in how it treated Syrian citizens. Opinion 

in the United States called for intervention in the conflict. At the time, the United States could 

not openly be involved in the conflict as jus ad bellum requirements were not satisfied. The 

presence of ISIS in Syria complicated issues as Iraq invoked self-defence and called for 

collective self-defence against ISIS in Iraqi territory.11 The United States, as well as Australia, 

the United Kingdom and France, agreed to this request.  

A possible breach of jus ad bellum is the consenting nature of the states involved. Syria allowed 

the United States and other western nations to have a military presence to combate ISIS, 

provided that all military operations have first been consulted with the Syrian government.12 

Without consultation, any western force would be acting without the consent of the Syrian 

government, constituting a possible breach of jus ad bellum.13 By virtue of assisting the then 

current government, the United States could be deemed to be assisting a government accused 

of crimes against humanity. This would be/constitute a jus in bello breach. In the same manner, 

the United States could not aid the rebel fighters after assisting the government.14 This makes 

any western presence in Syria go against jus ad bellum if they do not consult the Syrian 

government, and against jus in bello if they do consult the Syrian government. The United 

States works around this predicament by arguing that ISIS threatens Iraq, Iraq consents to 

assistance, ISIS had a strong presence in Syria and the Syrian government were incapable of 

confronting the threat.15 This argument is a departure from the International Court of Justice 

ruling in the Nicaragua Case16 where it was stated that intervention would be allowed if the 

 
9 Ford (n 5). 

10 Ibid 118. 

11 P Terry, ‘Germany Joins the Campaign Against ISIS In Syria: A Case of Collective Self-Defence or Rather 

the Unlawful Use of Force?’ (2016) 4(1) Russian Law Journal 26, 28. 

12 (n 5) 200. 

13 Terry (n 11). 

14 Ford (n 5) 201. 

15 M Scharf, ‘How the War Against ISIS Changed International Law’ (2016) 48(1-2) Case Western Reserve 

Journal of International Law 15. 

16 Nicaragua Case. 
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non-state actor was effectively controlled by the territorial state. A breach of jus ad bellum by 

foreign forces could therefore be argued. This argument can be solidified by the United States 

equipping Syrian rebels to fight ISIS.17      

An alternative option to legitimise any western presence in Syria is by the United Nations 

Security Council approving military intervention.18 Both Russia and the United States hold 

positions in the United Nation Security Council. If the United Nation Security Council finds a 

state to require military intervention, any military forces sent in by the United Nations is 

deemed to be legitimate. Many western countries opposed the then current Syrian government 

due to their use of chemical weapons. The United States in particular wanted military 

intervention in Syria to defeat ISIS.19 However, the Syrian government was backed by Russia.  

The United States put forward a proposal to legitimise western interference in Syria, but Russia  

used their right of veto to reject this proposal.20  

The principles of jus ad bellum prevent any western action without the consent of Syria unless 

it is in the purpose of collective self-defence against ISIS. The suffering of human life has not 

amounted to a claim in jus ad bellum. At the time this paper was written, only the United 

Kingdom had publicly invoked humanitarian concerns as a reason for military intervention.21 

International law has thus hindered the conflict resolution process in Syria by not allowing 

countries to fully support a side in the conflict leading to a possible swift victory while also 

simultaneously prevented conflict from escalating into a military confrontation between the 

United States and Russia. International law has arguably resolved a conflict by not allowing 

the circumstances to be aligned for direct conflict between the two great powers.  

IV CRIMEA 

The Crimean crisis involved Russia sending in a military force and annexing Ukrainian Crimea. 

This annexation by Russia demonstrated a willingness to disrupt Ukrainian sovereignty, ignore 

international law and by having a military presence, breach the principle of jus ad bellum.22 

Recent action by Russia to Ukraine speaks further to this point. Other scholars have argued 

that the actions taken by the Russian authorities had legal basis. They first argue that after the 

ousting of the Ukrainian government in 2014, there was a state that no longer represented the 

people of Crimea. It is furthered argued that Crimea has a right in international law to claim 

sovereignty and to secede from the original state. Russia is not breaking international law by 

 
17 Ford (n 5) 203. 

18 Morris (n 2) 112. 

19 Ford (n 5) 193. 

20 Scharf (n 15) 23. 

21 Ford (n 5) 202. 

22 I Marchuk, ‘Application of The International Convention for The Suppression of The Financing of Terrorism 

and Of The International Convention On The Elimination Of All Forms Of Racial Discrimination (Ukraine V 

Russia)’ (2017) 18(2) Melbourne Journal Of International Law 436. 
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being in Crimea, it is argued, because it is in Crimea with the consent of the Crimean people.23 

Following the declaration of independence, Crimea requested to be incorporated into Russia. 

The status of Crimea under international law is debated as it is not internationally recognised 

as a part of Russia, with the majority of the international community regarding it as a part of 

Ukraine under Russian occupation.24 Russia will have complied with international law if 

Crimea is found to claim sovereignty in its own right. If it is found that Ukraine is still the 

sovereign over the region, Russia would be in violation of international law. If Crimea does 

have a right to claim sovereignty, any military presence by Ukraine in the region without 

Crimean consent would be a breach of jus ad bellum.  

The Ukrainian authorities took Russia to the International Court of Justice to settle the matter. 

This was problematic as Russia did not accept the International Court of Justice’s compulsory 

jurisdiction. Ukraine had to subsequently invoke a clause in a treaty ratified by both parties 

that allows for judicial settlement. Ukraine had to make claims of terrorism funding and racial 

discrimination by Russia. A claim that there is a breach of jus ad bellum was not possible 

because no treaties were ratified between the two countries that provided for the International 

Court of Justice’s jurisdiction in relation to unlawful use of force.25 Ukraine’s claims were 

subsequently defeated. Ukraine has recently commenced action towards Russia due to the 

Russian military presence in Ukraine without Ukraine’s consent. It will be interesting as to 

whether Russia put forwards a similar legal defence arguing jurisdictional issues.  

If the International Court of Justice had recognised jurisdiction, the Crimean issue could have 

been settled quicker with less conflict and international tension. If the International Court of 

Justice found in favour of Ukraine, it would require Russia to remove itself from Crimea and 

not have any military presence in the region. In the alternative, the International Court of Justice 

may have recognised Crimean independence from Ukraine. This would allow Crimea to 

integrate into Russia with less international contempt. Both options have a more favourable 

outcome for the winning party than the avenue that was taken. However, the risk for the losing 

party arguably outweighed the final outcome each party actually received. Ukraine has the 

support of the international community and Russia has control over Crimea.    

Russian scholars have found in their interpretations of the law a valid legal reason to be in 

Crimea.26 As the International Court of Justice did not have jurisdiction in this particular 

matter, the legal questions could not have been considered. This may have been a positive 

outcome. If Russia lost such a case but still remained in Crimea, Ukraine would have a right to 

ask for collective self-defence. It is possible that the lack of international law has prevented an 

escalated conflict compared to the one that has occurred. However, Ukraine has demonstrated 

that they are willing to be at war with Russia without other states assisting. The west has 

 
23 V Tolstykh, ‘Reunification of Crimea with Russia: A Russian Perspective’ (2014) 13(4) Chinese Journal of 

International Law 879. 

24 Marchuk (n 22) 439. 

25 Ibid 437. 

26 Tolstykh (n 23). 
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demonstrated that they are unwilling to be involved in the conflict, providing economic 

sanctions against Russia. It calls into question whether states would assist Ukraine if a call for 

collective self-defence is made.     

V SOUTH CHINA SEA 

The South China Sea issue involves China, Taiwan, Indonesia, the Philippines and the 

surrounding states. The root of the conflict lies in China’s territorial claim, and subsequent 

military presence, over the South China Sea. A run-on effect of China’s strong military 

presence, combined with the United States pursuing diplomatic relations with China, is Japan 

feeling isolated from any military ally. With less United States presence, it has been debated if 

Japan should alter its constitution to allow the creation of a military.27 A militant Japan may 

destabilise the region as past grievances are yet to be reconciled.28 Taiwan is also vulnerable 

in this situation.  

The Philippines took China to the International Court of Justice to peacefully resolve the 

matter. The court found in the Philippines favour. However, China has shown disregard for the 

International Court of Justice’s decision and has continued its military presence.29 China has 

gone on as far to say that the International Court of Justice’s decision is invalid and illegal 

(Wang 2017, p. 185). The appointment of judges has been referred to as a “political farce under 

the clock of law.”30 The Philippines may justify going to war under jus ad bellum because of 

China’s presence. This is unlikely given the size difference between the two states and the 

United States hesitance for a Sino-US war.31 Further, other states in the region would be 

unlikely or unwilling to go to war against China as they, instead, pursue diplomatic relations 

even though they could potentially cite collective self-defence. It must be noted to the surprise 

of many that Taiwan also rejected the International Court Justice’s ruling. This is unique given 

the history between Taiwan and China. However, hope that this ruling may bring the states 

closer together is unlikely as China and Taiwan assert full sovereignty of the South China Sea, 

directly competing with one another.32  

The problem faced by international law scholars and the International Court of Justice in this 

situation is the problem of sovereignty. They must determine if the waters are international 

waters or if certain regions belong to each state. As each nation has claimed the waters as 

 
27 J Richter, ‘Japan’s “Reinterpretation” Of Article 9: A Pyrrhic Victory for American Foreign Policy?’ (2016) 

101(3) Iowa Law Review 1223, 1226. 

28 G Pugliese, ‘Kantei Diplomacy? Japan's Hybrid Leadership in Foreign and Security Policy’ (2017) 30(2) The 

Pacific Review 152, 154. 

29 A Bloed, ‘Ukrainian Crisis: International Law Seriously Undermined’ (2014) 25(1) Security and Human 

Rights 1, 1. 

30 C Ward, ‘The South China Sea Arbitration (The Republic of The Philippines V The People’s Republic of 

China)’ (2015) 22 Australian International Law Journal 135, 137. 

31 H Brands and Z Cooper, ‘Getting Serious About the South China Sea’ (2018) 71(1) Naval War Review 13, 22. 

32 J Wang, ‘Legitimacy, Jurisdiction and Merits in The South China Sea Arbitration: Chinese Perspectives and 

International Law’ (2016) 22(2) Journal of Chinese Political Science 185. 
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traditional fishing grounds, it becomes unclear who actually is sovereign. China has 

emboldened its claim over its neighbours by having a strong military presence which may 

invoke military conflict. The International Court of Justice faces the continual rejection of 

legitimacy to resolve the matter .33  

VI CONCLUSION 

To the cynical observer, international law (particularly the law relating to the use of force) is a 

system commonly disregarded and full of errors. It is important to note that cases where 

international law is disregarded are the exception rather than the rule.34 As can be seen in the 

case study, Russia and China both tried justifying their actions to be consistent with 

international law. Each of the regions selected have shown that different interpretations, 

constraints, and rejections of international law have initiated, eased or prevented conflict. 

International law will continue to play a vital role in resolving how countries approach disputes 

in Syria, Crimea, and the South China Sea. 
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CHANGE IN FOREIGN POLICY UNDER TRUMP 

CHELSEA KEIRSNOWSKI 

The Donald Trump presidency triggered concerns among US military allies and economic 

partners because, as the first President without military or political experience, he made notable 

departures from traditional US foreign policy. This essay will investigate how Trump’s 

“America First” approach to foreign policy was significantly different to post-war US foreign 

policy, as it rejected three major liberal mechanisms including free trade and economic 

interdependence, US leadership through multilateral international organisations, and the 

promotion of democracy. Trump was sceptical that an open, interdependent global economy 

benefitted the US and opposed the limits to the state’s economic freedom of action imposed by 

the World Trade Organisation (WTO). Trump not only rejected multilateral agreements in 

trade, but also had less support for multilateralism in security, environmental protection, and 

diplomacy. Trump preferred to act unilaterally, consequentially causing traditional allies to feel 

exploited by the power imbalance of the US hegemon. Whilst some democratic promotion 

initiatives continued under Trump’s presidency, he did not advocate these ideals as past 

presidents had done. 

Trump’s foreign policy was divergent from US tradition as it was cynical of the benefits of free 

trade and economic interdependence. Instead, he chose to rescind previous free trade 

agreements and go against the rules-based order of the WTO. For approximately 70 years 

preceding Trump, Free Trade Agreements (FTA’s) had been gaining prevalence, the US 

leading the liberal world trade movement. Barack Obama presided over negotiations for the 

plurilateral FTA’s of the Trans-Pacific Partnership (TPP) and the Transatlantic Trade and 

Investment Partnership as well as engaging economically with the Association of Southeast 

Asian Nations.1 Obama described himself as America’s first “Pacific President” in November 

2009, as he believed in the importance of regional economic integration to promote trade and 

security.2  Contrastingly, Trump’s “America First” approach was exemplified by the reneging 

of the TPP shortly after his inauguration.3  

Trump perceives relationships and agreements between countries as having winners and losers. 

Rather than reaching multilateral win-win agreements, Trump tended to prefer using the 

influence of America’s significant economic power coercively to get better deals which solely 

 
1 Arne Melchoir, Free Trade Agreements and Globalisation (Palgrave Macmillan, 2018) 2-3. 

2 Peter H Gries, ‘Humanitarian Hawk Meets Rising Dragon: Obama’s Legacy in US China Policy’, in Oliver 

Turner and Inderjeet Parmar (eds), The United States in the Indo-Pacific: Obama’s legacy in US China Policy 

(Manchester University Press, 2020) 29, 33. 

3 Paul K Macdonald, ‘America First? Explaining Continuity and Change in Trump’s Foreign Policy’ (2018) 

133(3) Political Science Quarterly 401, 403. 
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considered America’s interests.4 Trump replaced the North American Free Trade Agreement 

with the Canada and the United States-Mexico-Canada Agreement which allows the US to 

impose tariffs on imports which may threaten economic security, which supports Trump’s 

protectionist agenda to the detriment of free trade.5 The WTO helps govern the rules-based 

order of international trade through regulations and resolving trade disputes between states 

through its Appellate Body (AB).6 Both Bush Jr. and Obama blocked the appointment of new 

judges of the AB after previous judges finished their four-year terms to protest the way the 

WTO functions. The US leaders believed that the WTO was not operating in line with US 

interests and was engaging in judicial activism that overstepped its jurisdiction. The AB was 

able to continue functioning with the minimum of three judges until Trump blocked new 

appointments after two of the three judges finished their terms. Whilst Trump’s actions 

followed those of his predecessors, his decisions had more significant repercussions since the 

judges he blocked were vital to the continuation of the AB’s functioning.7 This is contrary to 

statements published in Trump’s 2017 National Security Strategy, claiming that the US will 

“promote free, fair, and reciprocal economic relations” and “pursue enforcement actions when 

countries violate the rules to gain unfair advantage”.8 Without the WTO having the ability to 

make binding international rules and judgements, this may create a system of trade relations 

based solely on power.  

Trump created an international climate where States could impose tariffs and disregard the 

principles of free trade without the repercussion of sanctions. This is displayed by Trump’s 

unilateral action that triggered a trade war with China by threatening to impose a 25% tariff on 

US$50 billion worth of imports from China in 2018. China responded by placing tariffs on 

US$50 billion worth of US imports and there has been a subsequent back and forth of threats 

and further tariffs between these countries.9 These actions go against the most-favoured-nation 

principle of the WTO which governs those states must not discriminate between their trading 

partners, as per Article 1 of the General Agreement on Tariffs and Trade 1947. However, whilst 

the US is blocking the operation of the WTO’s AB, the WTO is limited in its ability to resolve 

this conflict.10 Trump’s administration imposed these tariffs due to concerns that the Sino-US 

 
4 Michael Pembroke, America in Retreat: The Decline of US Leadership from WW2 to COVID-19 (Oneworld 

Publications, 2021) 128. 

5 Dan Ciuriak, ‘The Trade and Economic Impact of the CUSMA: Making Sense of the Alternative Estimates’ 

(Working Paper, C.D Howe Institute, Toronto, 2020) 8. 

6 Pembroke (n 4) 127. 

7 Pembroke (n 4) 128. 

8 Donald Trump, National Security Strategy of the United States of America, The White House, Washington D.C. 

2017, 19. 

9 Yu Miaoje, China-US Trade War and Trade Talk (Springer Singapore, 2020) 38. 

10 Pembroke (n 4) 129. 
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trade deficit caused the loss of nearly 3 million US jobs in the manufacturing industry.11 Thus, 

by increasing tariffs, Trump hoped to limit Chinese exports to the US and to subsequently rely 

more on US manufactured goods, increasing the demand for US manufacturing jobs. Trump’s 

foreign policy aimed to contain China’s rise to prevent it from catching up with the US 

economy, which contrasts with Obama’s administration which proclaimed that the US 

“welcomes the rise of China”.12 However, Obama’s policies were influenced by the Global 

Financial Crisis of 2008-9 as the global economic situation during this time required 

cooperation between states rather than competition.13 The Trump administration’s “America 

First” approach to trade was competitive and valued acquiring the best deal for America rather 

than following Obama’s pursuit of negotiation and economic integration through multilateral 

FTA’s.  

 

The Trump Administration repudiated America’s trend of promoting multilateral international 

institutions, contrarily favouring unilateral action, often to the detriment of its relations with 

traditional allies. After WWII, the North Atlantic Treaty Organisation (NATO) was formed to 

safeguard the security of its member states. It was agreed that the US would saddle the 

responsibility of ensuring overarching military protection to allow the European member states 

to instead focus on investment in improving the livelihood of its citizens after the devastation 

of the war. This benefitted the US by contributing to its power as global hegemon and fostering 

strong links to Europe.14 The attitude of the US shifted and in 2016 Obama expressed concern 

that NATO members were not contributing enough to their defence budgets and relied too 

heavily on the US.15  

During his presidency, Trump repeated this concern more aggressively than Obama, 

threatening to make US military support conditional on NATO members increasing their 

defence contributions.16 Declaring support as conditional is contrary to the US’ obligations 

under Article 5 of the North Atlantic Treaty, which requires NATO members to come to the 

aid and defend other NATO states if they are attacked. When Germany did not sufficiently 

 

11 Joseph Essig et al, ‘The “Trump” Effect: Political Elite and Support for Free Trade in America’(2021) 48(3) 

American Politics Research, 328, 330. 

12 Miaoje (n 9) 39. 

13 Cheng Li, ‘Assessing U.S.-China Relations Under the Obama Administration’, Brookings (online) 30 August 

2016 https://www.brookings.edu/opinions/assessing-u-s-china-relations-under-the-obama-administration/.  

14 Francesco M Bongiovanni, Europe and the End of the Age of Innocence (Springer International Publishing, 

2018) 28. 

15 Jo Jakobsen, ‘Is European NATO Really Free-Riding? Patterns of Material and Non-Material Burden Sharing 

After the Cold War’ (2018) 27(4) European Security 490, 493. 

16 Benjamin Miller and Ziv Rubinovitz, Grand Strategy from Truman to Trump (University of Chicago Press, 

2020) 231. 

https://www.brookings.edu/opinions/assessing-u-s-china-relations-under-the-obama-administration/
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increase its defence budget, Trump retaliated by proposing he would remove nearly 12,000 US 

troops from Germany.17 Despite creating unease between the US and its allies, Trump’s threats 

may have been effective in his aims as NATO members increased their military spending for 

the sixth consecutive year in 2020.18 Trump further contributed to the growing sentiment that 

the US no longer wholly appreciated or was committed to NATO by incorrectly claiming that 

NATO does not target terrorism and by calling it ‘obsolete’.19 However, Trump later changed 

his tone, claiming that “it’s no longer obsolete” and publicly reasserting commitment to Article 

5 after attempted to take credit for shifting NATO’s focus more towards terrorism even though 

no shift occurred, but rather he became aware of the existence of NATO terrorism policies.20 

The European Deterrence Initiative was formed by the Obama administration in 2014 to 

reassure NATO members of the US’ commitment to their security after the Russian invasion 

of Crimea.21 Despite Trump’s cynical and inconsistent statements regarding NATO, his 

administration increased the European Deterrence Initiative by US$1.4 billion and was 

involved in extensive military training in Hungary, Bulgaria, and Romania.22 Therefore, whilst 

Trump’s rhetoric did not appear to support NATO, in practice his administration did, in certain 

ways, increase support, however his lack of vocal support may have had a detrimental impact 

on the trust from NATO members in the sincerity of America’s commitment. Further, it is not 

uncommon for Trump to back out of multilateral organisations and agreements, for instance he 

withdrew from the Paris Agreement, which had been adopted by the Obama administration 

and aimed to strengthen the global efforts to reduce climate change.23 Trump also suspended 

funding to the World Health Organisation, despite the US being the WHO’s largest donor for 

many years, due to criticisms of its inept handing of the COVID-19 pandemic and accusing it 

of favouring Chinese interests.24 Obama’s enthusiasm for, and Trump’s rejection of, 

multilateral action both stem from a desire to take a step back from America’s global 

engagements to allow for an increased focus on domestic issues. Obama believed that 

multilateral action benefitted the US, as instead of the US taking the lead or independently 

addressing global issues, such as security, climate action, and global health, through interstate 

 
17 BBC, ‘US to Withdraw 12,000 Troops from Germany in ‘Strategic’ Move’, BBC (online) 29 July 2020 

https://www.bbc.com/news/world-us-canada-53589245.  

18 NATO, ‘Defence Expenditure of NATO Countries (2013-2020)’ (Press release, 2021/030, 16 March 2021) 

https://www.nato.int/nato_static_fl2014/assets/pdf/2021/3/pdf/210316-pr-2020-30-en.pdf.  

19 Macdonald (n 3) 411, 421. 

20 Macdonald (n 3) 422. 

21 Paul Belkin and Hibbah Kaileh, ‘The European Deterrence Initiative’ (Budgetary Overview, Report IF10946, 

1 July 2021 https://fas.org/sgp/crs/natsec/IF10946.pdf.   

22 Macdonald (n 3) 421. 

23 Macdonald (n 3) 411. 

24 Jose Alvarez, ‘Trump Administration Submits Notice of U.S. Withdrawal from the World Health Organisation 

Amid COVID-19 Pandemic’(2020) 114(4) The American Journal of International Law 765, 765. 

https://www.bbc.com/news/world-us-canada-53589245
https://www.nato.int/nato_static_fl2014/assets/pdf/2021/3/pdf/210316-pr-2020-30-en.pdf
https://fas.org/sgp/crs/natsec/IF10946.pdf
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action, the burden can be shared, thus allowing the US to redirect their focus internally.25 

Trump’s “America First” approach preferred to repudiate multilateral agreements and focus on 

domestic issues whilst leaving others states to address their own.  

Obama and Trump shared to desire to no longer have US troops stationed in Iran, however 

both administrations continued to get drawn into the conflict, despite approaching the issue in 

different ways. Obama nominated a group of diplomats and strategists to comprise his National 

Security Council, whereas Trump elected past and current military officers. Trump 

consequently utilised military personnel to address national security issues more than any 

president since Reagan and the militarisation of advisory roles was reflected in the advice he 

received.26 Obama pursued a multilateral diplomatic approach through the Joint 

Comprehensive Plan of Action (JCPOA), an agreement between Iran and China, France, 

Russia, United Kingdom, United States, Germany, and the European Union to inhibit Iran from 

developing nuclear weaponry. Despite the International Atomic Energy Agency certifying for 

the eighth time that Iran was complying with the JCPOA, Trump pulled out of the agreement 

and unilaterally imposed sanctions against Iran.27 Trump’s foreign policy ended the tradition 

of committing to multilateral agreements and unorthodoxly distanced the US from the global 

community through policies of independent action. 

Trump advocated for US foreign policy to move away from goals of nation building and regime 

change, whereas past US Presidents advocated for the promotion of democracy abroad. Despite 

Trump’s position, there was a level of continuity in policies on democracy promotion. The US’ 

history of spreading democracy stems from Reagan’s desire to end communism and his 

establishment of the National Endowment for Democracy to help establish democratic 

frameworks abroad.28 Democracy promotion was a key element of US foreign policy because, 

as explained by Clinton in his State of the Union address in 1994, “[d]emocracies don’t attack 

each other. They make better trading partners and partners in diplomacy.” Bush Jr. was also an 

advocate for democracy, stating during his second inaugural address, “the survival of liberty 

in our land increasingly depends on the success of liberty in other lands. The best hope for 

peace in our world is the expansion of freedom in all the world”.29 Bush Jr. tripled funding 

initiatives for democracy and human rights promotion such as the Millennium Challenge 

 
25 Robert G Kaufman, Dangerous Doctrine: How Obama’s Grand Strategy Weakened America (The University 

Press of Kentucky, 2016) 5. 

26 Macdonald (n 3) 428. 

27 Macdonald (n 3) 434; Jay Solomon, ‘Military Brass Fill Donald Trump’s National Security Council’, The Wall 

Street Journal (online) 26 Jan 2017 https://www.wsj.com/articles/military-brass-fill-national-security-council-

1485478127.  

28 Henry R Nau, ‘Ronald Reagan’, in Michael Cox, Timothy J Lynch and Nicolas Bouchet (eds), US Foreign 

Policy and Democracy Promotion: From Theodore Roosevelt to Barack Obama (Taylor & Francis Group, 2013) 

138, 143. 

29 Paul J Saunders, ‘Trump and Democracy Promotion’ (2017) 147 The National Interest 74, 74. 

https://www.wsj.com/articles/military-brass-fill-national-security-council-1485478127
https://www.wsj.com/articles/military-brass-fill-national-security-council-1485478127
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Corporation and the Middle East Partnership Initiative.30 However, during Bush Jr.’s 

presidency, counterterrorism became a major US foreign policy preoccupation, influencing the 

US to cooperate more with authoritarian governments, which continues to be relevant to 

contemporary US foreign policy. Consistent with Obama’s ideology, he established the Open 

Government Partnership, a multilateral initiative to promote democratic norms, however 

democracy promotion receded slightly under his administration as they reduced focus on 

international affairs.31  

Trump’s rescission of the US’ global pro-democratic stance is more significant as he praised 

authoritarian rulers, acted undemocratically domestically and publicly renounced the goal of 

“trying to spread universal values that not everybody shares or wants”.32 However, 

concurrently, US diplomatic efforts to advance democracy and counter backsliding largely 

continued similarly to past administrations. For example, the US aided with elections in 

Zimbabwe and Ethiopia by assisting with preparations, reforms, and observations.33 It is not 

uncommon for US presidents to endorse authoritarian leaders when geopolitical context means 

this may be a tactical decision. For instance, Franklin Roosevelt fostered good relations with 

King Absulaziz of Saudi Arabia to source petroleum, and Harry Truman aided Chiang Kai-

shek, a nationalist authoritarian, to counter Mao Zedong.34 However, Trump cultivated closer 

relations with authoritarian leaders on a larger scale, including the leaders of Egypt, Saudi 

Arabia, United Arab Emirates, Russia, and North Korea.35 Further, when asked to comment on 

Turkish President Recep Tayyip Erdogan’s human rights abuses after the attempted coup 

against him, Trump replied, “when it comes to civil liberties, our country has a lot of problems, 

and I think it’s very hard for us to get involved in other countries”.36 In summary, whilst Trump 

vocalised different views regarding the US’ role in democracy promotion abroad and refrained 

from condemning authoritarian rulers, in practice his administration continued certain past pro-

democracy policies. 

It would be highly unlikely for US foreign policy to be completely overhauled during a single 

president’s administration, as whilst the president changes, thousands of bureaucrats remain 

through transitions in leadership, and practices become deeply entrenched. Considering this, 

the changes implemented during Trump’s presidency were substantial as he changed US 

attitudes toward three pillars which had been common themes in US policy since WWII. 

 
30 Eric Patterson, ‘Obama and Sustainable Democracy Promotion’ (2012) 12(1) International Studies Perspectives 

26, 29. 

31 Thomas Carothers and Frances Z Brown, ‘Can U.S Democracy Policy Survive Trump?’ Carnegie Endowment 

for International Peace (online) 1 Oct 2018 https://carnegieendowment.org/2018/10/01/can-u.s.-democracy-

policy-survive-trump-pub-77381. 

32 Macdonald (n 3) 411. 

33 Carothers and Brown (n 31). 

34 Patterson (n 30) 28. 

35 Carothers and Brown (n 31). 

36 Macdonald (n 3) 411. 

https://carnegieendowment.org/2018/10/01/can-u.s.-democracy-policy-survive-trump-pub-77381
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Firstly, the Trump administration did not uphold WHO regulations governing free trade, 

reneged FTA’s and capitalised on its economic power to coerce trade partners. Secondly, the 

US retreated from its international commitments, opting for isolationist and unilateral policies 

rather than pioneering multilateral agreements. Finally, Trump publicly rejected the promotion 

of democracy abroad and forged relationships with authoritarian leaders. Consequently, 

Trump’s “American First” foreign policy created uncertainty among traditional allies.  
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THE IMPORTANCE OF AMERICAN REALISM 

IN JURISPRUDENCE AND HOW IT FUNCTIONS 

WITH STATUTE LAW 

JAIDYN PAROZ1 

Throughout time, jurisprudence in legal systems all over the world has evolved with various 

theories of law being creating ranging from the statute and written rule-based positivism 

theories to the natural principles dependant theory of natural law. One such theory that takes a 

more moderate stance in terms of the two differing wings of jurisprudence is American legal 

realism.2 This theory is dependent on a combination of statute law and the judgement of legal 

authorities in interpreting the written laws and enforcing them in ways such as judgments made 

by judges.3 Therefore, it can be argued that American legal realism has played an important 

role in legal theory and does not undermine statute law. Instead, the theory of legal realism 

helps judges and legal authority figures make better decisions by providing a wider scope of 

interpretation than theories such as formalism, English positivism, or Germanic positivism but 

not as reliant on the laws of nature as other theories do.4 This claim is despite some scholars 

claiming that American realism disregards the statute law and focuses too much on the role of 

judges and other key legal decision-making authorities in the legal system.    

The jurisprudence theory of American realism is based upon the foundation that the laws are 

not just written rules but also the actions of legal authorities such as judges. Scholars from the 

realist school of thought reject the conclusion that the written rules and legislation are the only 

sources of law and rather focus on the actions of the court systems and how judges interpret 

written laws and determine facts.5 Realism, however, essentially does agree with theories of 

Germanic and English positivism models in considering the law in what it is rather than 

focusing on what it should be.6 The theory of American realism began to take hold in the United 

States legal system particularly in its court system during the 1920s under the presidential 

administration of Theodore Roosevelt.7 Particular realist judges that are regarded to be quite 

 
1 This paper was originally submitted as assessment for the subject LAW2224 Theories of Law. 

2 Brian Leiter, ‘Positivism, Formalism, Realism’ (1999) 99 Columbia Law Review 1138, 1139.  

3 L. L. Fuller, ‘American Legal Realism’ (1934) 82 University of Pennsylvania 439, 439.  

4 Oliver Wendell Holmes, ‘The Path of Law’ (1897) 10 Harvard Law Review 460, 461.  

5 Raymond Wacks, Understanding Jurisprudence: An Introduction to Legal Theory (Oxford    University Press, 

6th ed, 2021) 175, 176.  

6 Suri Ratnalpa, Jurisprudence (Cambridge University Press, 3rd ed, 2017) 112.  

7 Ibid.  
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influential during this period include Oliver Holmes, Karl Llewellyn, and Jerome Frank.8 

Oliver Holmes was well regarded as one of the first key fundamentalist realists and embraced 

this theory in multiple of his judgements such as in his dissent in Abrams v United States.9 

Holmes often also contended that judges’ decisions could be predicted based on the facts of a 

certain case.10 Karl Llewellyn was another realist judge and is known for the evolution of grand 

style realism which was focused on matters of case precedent and gives the authority the power 

to reshape the law in accordance with their wisdom, providing there are reasonable grounds to 

do so that have been deeply considered and are stated thoroughly.11 Jerome Frank was also 

another judge from the school of realism and is regarded as the most radical member of this 

school of jurisprudence.12 Frank’s contribution to the school of realism was the shifting from 

rule scepticism to fact scepticism.13 He suggested that instead of having a set of certain facts 

in front of them then applying the written rules of principles to create a decision, that judges 

worked differently and started from an outcome and worked back.14 Frank suggested that 

judges worked back from a sense of what was the right outcome and worked back from this 

outcome to develop or find the rule that created the outcome initially decided by the judge.15 

This was quite a radical theory at the time and inspired a rapid development in judicial thinking, 

particularly in appeal courts.16 American realism, therefore, can be seen to have evolved into a 

valid school of jurisprudence over time, challenging the previous theories of formalism, 

Germanic and British positivism that relied on a black letter law approach.  

American realism has played and continue to play an important role in legal theory by acting 

as a balance between the natural law and positivist perspectives of many legal systems. The 

rise of realism encouraged judges to become more interpretive in their thinking and gave rise 

to much debate around possible legislative changes and social reforms.17 Previous to realism, 

judges usually fell within the theoretical categories of legal formalism and positivism as 

 

8 Fuller (n 2) 461. 

9 Abrams v United States (1919) 250 U.S. 616. 

10 D’Amato Anthony, ‘The Limits of Legal Realism’ (2010) 106 Faculty Working Papers 19, 21. 

11 Karl N. Llewellyn, Bramble Bush: Some Lectures on Law and Its Study (New York, 1933) 51. 

12 Wacks (n 4) 180.  

13 Julius Paul, ‘Jerome Frank’s Contributions to the Philosophy of American Legal Realism’ (1958) 11(3) 

Vanderbilt Law Review 753, 753-755.  

14 Simon N. Verdun-Jones, ‘The Jurisprudence of Jerome N Frank’ (1976) 7(2) Sydney Law Review 206, 206.  

15 Ibid 207.  

16 Vito Brenda, The Objectivity of Judicial Decisions: A Comparative Analysis of Nine Jurisdictions (Peter 

Lange Edition, 2017) 64. 

17 K. R. Kruse ‘Getting Real about Legal Realism, New Legal Realism, and Clinical Legal Education’ [2012] 

20(2) Legal Education Digest 9, 10. 



USQ Law Society Law Review Jaidyn Paroz Winter 2022 

 105 

advocated by scholars such as H.L.A Hart.18 Judges within these theories were much more 

likely to be inclined to follow the written statute and its guiding principles or case law to its 

black and white literal meaning rather than considering a broader interpretation of the law.19 

Realism and its judicial philosophers challenged these pre-existing theories and presented a 

new point of view.20 Holme’s realism sparked the initial change in the jurisprudence of the 

American judiciary and lead the groundwork for the development of American realism.21 

Llewelyn’s realism furthered the development of realism through the introduction of the grand 

style.22 This style of thinking further pushed judges to consider making changes to precedent 

and legislative interpretations whenever necessary and to base their changes around their 

wisdom and experience around the law.23  Frank’s radical realism led many judges to consider 

changing their entire style and considering the outcome they thought best for the case first and 

then work back from there by finding a rule that could give them their desired outcome based 

upon the facts in front of them.24 This lead to fundamental changes in judicial thinking in regard 

to how to create an outcome of a decision.25 Therefore, it can be seen that American realism 

has and will continue to play an important role in legal theory.  

Statute law plays an important role in the theory of American realism. The purpose of statute 

law is to create a written set of laws and principles to govern society and to provide guidance 

to citizens about what is accepted under the law.26 The theory of American realism contends 

that judges and other judicial authority figures and their decisions are what constitutes the 

law.27 The judges, while very important to this theory, are still bound to follow the written 

statute legislation and are not solely allowed to make decisions on naturalistic principles such 

as would be suggested in the theory of natural law.28 This means that while many of those that 

follow the belief of American realists can be considered to be rule sceptical, the written laws 

 
18 Matthew H. Kramer, ‘The Legal Positivism of H.L.A. Hart’ (Research Paper No 11, University of Cambridge 

Faculty of Law, 6 March 2019) 2. 

19 Frederick Schauer and Virginia Wise, ‘Legal Positivism as Legal Information’ (1982) 82(5) Cornell Law 

Review 1093, 1094. 

20 John Henry Schlegel, ‘American Legal Realism and Empirical Social Science: From the Yale Experience’ 

(1978) 28 Buffalo Law Review 459, 460-462. 

21 Llewellyn (n 10) 12. 

22 Ibid.  

23 Charles D. Breitel, ‘Judging in the Grand Style’ (1978) 47(1) Fordham Law Review 8. 

24 N. Duxbury, ‘Jerome Frank and the Legacy of Legal Realism’ (1991) 18(2) Journal of Law and Science 176, 

177. 

25 Ibid.  

26 Michael Kirby, ‘Statutory Interpretation: The Meaning of Meaning’ [2011] 35(1) Melbourne University Law 

Review 113, 113-115. 

27 Michael Freeman, Lloyd’s Introduction to Jurisprudence (Thomas Reuters, 9th ed, 2014) 23, 23.  

28 Eugene V. Rostow, ‘American Legal Realism and the Sense of the Profession’ (1962) 34 Rocky Mountain 

Law Review 123, 123. 
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and legislation still must be followed to ensure a degree of regularity between decisions.29 

Judges cannot disregard the importance of written statue as doing so would create a disparity 

in decisions, undermine the principles intended by members of legislative authorities who 

drafted these laws, and disregard their principle and view of justice under their proposed laws.30 

The theory of American realism contends that judges and judicial authority figures decisions 

are the law and these decisions stem from the interpretation of the written law and the 

application of facts to create judicial decisions.31 Therefore, it can be argued that statute law is 

not undermined by the theory of American realism as the theory acts as a method of 

interpretation of the written statute and still considers it in judicial decisions rather than 

disregarding its importance. While many American realists can be considered to be rule 

sceptics, the vast majority of those within this school of thought still followed those rules as a 

necessary means of regularity for court adjudications and decisions.32 Karl Llewellyn is a great 

example of an American realist who was a rule sceptic but still placed faith in written laws for 

the regularity of judicial decisions.33 Llewellyn argued that the written statute that judges 

claimed to have applied did not necessarily have any consistency to the guidance to the courts 

in decision be still regarded their importance and needed to be considered by applying the facts 

of a case to those laws when creating judicial decisions.34 Therefore, it can be determined that 

statute law is not undermined by American realism.  

Some scholars such as H.L.A. Hart are sceptical of American legal realism and instead believe 

that statute law is undermined by the concept of realism.35 Hart expresses the opinion that since 

realists are rule sceptics and interpret the law through the belief that the law is about the 

decision of judicial authority figures that realism undermines the true purpose of statute law 

and gives too much authority to judges.36 This opinion while on the surface may seem more 

persuasive than the argument that realism does not undermine statute law, completely 

disregards the fact that written laws play an important role in legal authority judgments. Such 

is the case for judges presiding over disputes in countries with codified acts or legislation pieces 

where judges are bound to consider the written laws in determining their judgements.37 Though 

judges may interpret pieces of the legislation slightly different to the original interpretation of 

 
29 David B. Wilkins, ‘Legal Realism for Lawyers’ (1990) 104(2) Harvard Law Review 473, 475.  

30 Robert D. Rucker, ‘The Right to Ignore the Law: Constitutional Entitlement Versus Judicial Interpretation’ 

(1999) 33(2) Valparaiso University Law Review 467, 468. 

31 Schlegel (n 18) 459. 

32 Llewellyn (n 10) 49.   

33 Karl N. Llewellyn, Common Law Tradition: Deciding Appeals (Little Brown, Boston, 1960) 7. 

34 Ibid.  

35 Brian Leiter, ‘Legal Realism and Legal Positivism Reconsidered’ (2001) 111(2) Ethics 279, 279-280. 

36 E. Hunter Taylor, ‘H.L.A Hart’s Concept of Law in the Perspective of American Legal Realism’ (1972) 35(6) 

The Modern Law Review 606, 606. 

37 Leiter (n 34) 280. 
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the words of the statute, the importance of the statute law remains as the judges use it as one 

of their main guides when considering their decisions.38 Therefore, it should be regarded that 

statute law is not undermined by American realism and while judges following this theory of 

legal thinking may slightly redefine the meaning of the statute law through interpretation 

methods, its importance is not undermined. 

The legal theory of American realism has played an important role in the development of 

jurisprudence over time.39 Holmes, Llewellyn and Frank’s theories of realism all show varying 

perspectives of the law and how different legal thought patterns have developed over time.40 

Therefore, it can be argued that realism has played and will most likely continue to play an 

important role in legal theory. It can also be determined that American realism does not 

undermine the importance of written rules and statute law in legal. While statute law may not 

have as much of an influential role as it does in other theories such as legal positivism or 

formalism, it still plays an important role in judicial thinking, reasoning and decisions and is 

considered by judges in making their decisions.  
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IS LEGAL REALISM A LEGAL THEORY OR 

DESCRIPTION OF WHAT LAWYERS DO? 

ADAM HARTLEY1 

I INTRODUCTION 

This paper shows that legal realism is a legal theory and not just a description of what lawyers 

do. The paper also outlines the key concepts of legal realism, and how the concepts are 

identified and utilised in the modern law setting. Moreover, the paper shows why legal realism 

was the catalyst for judicial activism. Finally, the paper will explores how lawyers have 

adopted this theory and manipulate its core principles in an attempt to provide legal justification 

for the decisions.  

II WHAT IS LEGAL REALISM? 

The establishment of the legal realism theory was first constructed by Oliver Wendall Holmes 

an American jurist who served on the Supreme Court of the United States.2  Holmes’ believed 

that general legal rules are by nature incapable of providing uniquely correct answers in 

particular cases.3  These thoughts spawned American realism. The theory of American realism 

is quite different from the theory of Scandinavian realism4  although scholars of both theories 

reject the formal description of law as given by legal positivists.5  

American realists propose that law in real life is very dissimilar to law as stated in law books. 

Real law is dependent on the interpretation of the written word by the appellate court and how 

the trial courts determine the facts of a particular case.6 Scandinavian realism is based on a 

scientific theory, that discounted metaphysical explanations, with law not being able to solely 

be determined by facts alone.7  

It can be argued that realism is a reaction to the black letter approach to the law that was being 

advocated through the formal syllogistic application of law to the facts.8 Legal realism is 

difficult to define which has resulted in it being defined in several ways. First, an explanation 

of Legal realism can be described as an attempt to use social science and rational reasoning to 

 
1 This paper was originally submitted as assessment for the subject LAW2224 Theories of Law. 

2 Michelle Sanson and University Thalia Anthony, Connecting with the law (Oxford University Press 4th ed, 

2019) 329.  

3 Ibid. 

4 Ibid 330.  

5 Suri Ratnapala, Jurisprudence (Cambridge University Press, 3rd ed, 2017) 109. 

6 Sanson (n 1) 329. 

7 Ratnapala (n 4) 109. 

8 Sanson (n 1) 329. 
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study legal statutes and legal decisions.9 The thrust of this hypothesis stems from the legal 

realist’s empirical approach to the application of law coupled with the application of deductive 

reasoning to make their studies conducted ‘real’.10   

An alternative explanation of realism can be seen as a descriptive theory of adjudication and 

the theory of what Judges take into consideration when they decide cases.11  More precisely, 

Realists have embodied the following descriptive thesis about the adjudication: judges react 

primarily to the fundamental factors of the case, rather than the accepted rules and reasonings.12 

Realists echo the thoughts of Holmes; namely, “general propositions do not concrete cases”.13 

Legal realism is a well-rounded verdict by the court, that is wise and right by allowing judges 

to show the process that was used to obtain the decision.14   

Essentially, Legal realism is the judicial officers’ eyes being released from the blinkers of the 

judicial orthodoxy, and the realisation of how unrealistic the dogma of strict and complete 

legalism is.15  

Legal positivist HLA Hart (“Hart”) has best described the theory of realism as a ‘Philosophical 

mess,’16 as Judges are more focused on the law’s morals, aesthetics, and the social norms.17 

With his position of realism quite clear that they follow opposed doctrines,18   Hart has refuted 

the doctrine of conceptual rule scepticism. It is abundantly clear that realists and positivism 

disagree empirically, and that legal rules casually influence judicial decisions.19 Surprisingly, 

despite Hart indicating that there are serious differences between both theories, they both share 

one important principle, there must not be any confusion between ‘the law as it is’ and ‘the law 

as it ought to be’.20     

This is seen in the works of Holmes and Llewellyn, who have showed scepticism of the legal 

rules, stating that they had little resemblance to the legal realities that come before the Court.21 

The most convincing argument towards realism is a combination of the legal rules of the Court 

and case precedents that can be interpreted in different ways with either a broad or narrow 

 
9 Ibid 329. 

10 Ibid.  

11 Brian Leiter ‘Legal Realism and Legal Positivism Reconsidered’ (2001 111 (2) Ethics 279. 

12 Ibid. 

13 Wilfred F Rumbel, ‘The Paradox Of American Realism’ (1965 75 (3) Ethics 166, 171. 

14 Karl N Llewellyn, Common Law Tradition: Deciding Appeals (Little, Brown and Company 1960) 13. 

15 Michael Kirby, Judicial Activism Authority, Principle, and Policy in Judicial Method ( Sweet & Maxwell, 

2004) 13.  

16 Leiter (n 5) 279. 

17 Ibid. 

18 Ibid. 

19 Ibid. 

20 Ratnapala (n 4) 112. 

21 Sanson (n 1) 330. 
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reading.22 The use of precedents is called into question by realists, as every single one can be 

seen as ambiguous depending on the attitude of the Judge as they too can be widened or 

narrowed at need.23 Realists follow this line of thought and surmise that in the most doubtful 

cases, precedents must speak ambiguously until the Court has made up its mind on whether 

each one of the precedents are welcomed or rejected.24  

III IMPACT OF LEGAL REALISM IN JUDGMENTS. 

With the adoption of realism by many judicial officers, it has impacted on the Courts as their 

judgments were swift and controversial. The judgements were perceived by strict legalists as a 

form of judicial activism; in which the strict legalist would subscribe to the theory that, there 

is no other safe guide to judicial decisions in great conflicts than strict and complete legalism.25  

Mainstream theorists have suggested that judges should apply statutes and case law in judicial 

decision making, and those that depart open themselves up to being legitimately criticised.26 

With the judges departing from the traditionalist doctrine labelled as activists, Justice Haydon 

states that the expression judicial activism is using judicial power for a purpose other than for 

which it was granted, namely doing justice for a particular case.27  

Realists on the other hand, submit a different form of adjudication by the Courts. With the 

realists arguing that to attempt to justify a judicial decision based on pre-existing legal 

standards is insurmountable. As such, judges should not be criticised for departing from the 

doctrine because no such standard truly exists.28 

The ideology of realism is slowly being found more acceptable by the traditionalist and 

legalists causing realist judges to unhinge the shackles of judicial restraint and become 

activists. However, there are some guideposts used to keep check on how far to push the 

reasoning and creation of the new judge made law.29 The guideposts are described as 

opportunity, need, inclination and methodology. These guideposts form a control point to block 

the temptations that lead into excessive activism.30 In essence legal realism has evolved from 

 
22 Ibid. 

23 Karl Llewellyn, The Bramble Bush: Classic Lectures on law and Law School (Oxford University  Press, 

2008) 75. 

24 Ibid 71. 

25 Michael Kirby, ‘Judicial Activism’ (1997) 27 Western Australian Law Review 1. 

26 Sanson (n 1) 330. 

27 Dyson Heydon, ‘Judicial activism and the death of the rule of law’(2003) Australian Bar Review 113. 

28 Ibid. 

29 Kirby (n 17) 14. 

30 Kirby (n 17) 18. 
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a theory about what judges really do when deciding cases, to hard evidenced facts that it is 

occurring.31 

 

IV REALISM AND LAWYERS   

The traditional model of legal ethics has inferred that, lawyers have two diverse yet intrinsically 

linked duties. The first duty is being an advocate for the private interest of a client and the 

second as an “officer of the Court” with unabridged loyalty to the Court and assurance that 

there will be an efficient administration of Justice.32  Both of these roles have allowed lawyers 

to be seen as playing a vital role in the preservation of society. However, the introduction of 

legal realism has seen many lawyers tempted into tampering the facilitative role, thus 

undermining the system’s integrity and allowing the pursuit of private means to frustrate public 

purposes.33 It is well known that lawyers should protect their client’s interests “within the 

bounds of the law”. This is the space in which the tampering of the law takes place by those 

entrusted to guard it.34   

The most familiar legal claim is that lawyers should help their clients achieve their lawful 

objective but only use lawful permissible methodology. The term ‘lawfully’ carries a heavier 

weight in this context as it applies to the rule of the everyday man and the special obligations 

that are imposed by the rules of the profession.  If the lawyer upholds these obligations to his 

client lawfully then they have no disposition to consider, no matter how lawful their actions 

were, the damage that it may cause to the legal framework.35 With this, there are legal 

boundaries that have been manufactured into boundaries for setting limits on client service.36   

With the advocating of the ideas of some of the original realists, some in the legal community 

have argued that legal rules rarely will provide a consistent answer, whist others argue that the 

law is only moderately indeterminate.37 This fact has caused the majority of legal scrutiny 

falling on the judges and leaving the lawyers and legal ethics unchecked. This has had two 

consequences by allowing a legal justification for almost any action, as there was a loss of how 

the law should restrain the lawyer’s decision making.38 Secondly the focus on the Judges takes 

away from the focus of any institutional influence.39    

 
31 Leiter (n 7) 279. 

32 David B Wilkins, 'Legal Realism for Lawyers' (1990) 104(2) Harvard Law Review 468. 

33 Ibid. 

34 Wilkins (n 31) 474. 

35 Ibid. 

36 Ibid. 

37 Ibid. 

38 Ibid. 

39 Ibid. 
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Given the difference in position between academics and legal practitioners alike, there is a 

strong hypothesis given the lawyers ability to settle the most contestable cases outside the realm 

of the court. One might suspect “lawyers’ law” is different from “Judges law” and as in some 

cases, will hold more power, even though they do not possess the power to overrule precedent 

and declare statues unconstitutional.40 

The is one thing that has been made clear is that a realist lawyer will become an investigator 

due to distrust of the rule. A good lawyer will not only look at the statute or definition, they 

will also seek out and study judgements made by the highest court to see how cases of a similar 

fact have been understood and applied the definition that the case focuses on.41 

The sole reason a lawyer is engaged by a client is for their abilities in legal interpretation and 

achieving the required objective. This will no doubt lead the lawyer into the path of discovery 

for legal interpretations that will further the clients’ objectives. However, if the objectives are 

novel or controversial, this will push the Lawyer towards, gaps, conflicts and ambiguities in 

essence getting the lawyer to exploit indeterminacy.42 

V CONCLUSION 

This paper has illustrated that legal realism is so much more than a theory, it has become a very 

widely practiced methodology adopted by Judges. That has created an influx of judicial 

activism and moral conscience, that has evolved as an adverse reaction to the advocation of the 

black letter of the law. Furthermore, it has been evidenced and illustrated by this paper, how 

realist lawyers have embraced the theory of legal realism, often challenging if not bending the 

rules of professional practice to cement the positions of their clients, at the detriment to the 

public opinion of the justice system.   

Furthermore, legal realism in today’s modern legal world is more than a theory. It equates to 

Judges being able to deliver an equitable access to a just and morally correct judgment, also 

allowing lawyers to redraw the lines of professional practice and provide a legal justification 

for any action they choose. 

 

 

 

 

 
40 Ibid. 
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THE IMPACTS OF THE SLOWER PACE OF 

CHANGE OF LEGAL VALUES, BY WAY OF 

COMPARISON OF SOCIETAL VALUES, AND 

THE IMPORTANCE THAT LAW REFLECTS 

SOCIETAL VALUES 

NEIL MAHONEY1 

I INTRODUCTION 

Law by its very nature needs to adapt to changes in society and societal values. Without an 

external driving force, however, the law has no reason to change and will stagnate.2 As law is 

an entity borne of society, the Volksgeist, and is not an entity in isolation, the driving force is 

societal change.3  

As a result, legal evolution proceeds at a pace behind social change, as law needs to respond 

to events that have already occurred. For law to act on predictions of change in society, would 

result in potentially unjust laws, or laws that have no application outside theoretical 

frameworks.4 This is no foundation for the coherent operation of a set of norms so central to 

the effective functioning of society.5 At common law, then, delays is societal change is 

inevitable.6 

There is a drive in modern society to attain surety of laws through codification of case law and 

development of legislation. These forms of law are more resistant to change than case law, and 

need to be drafted in a way that renders them suitable for fair use in society now, while having 

flexibility to be applied to different situations as they arise.7 Otherwise, the response to change 

in society is further inhibited and society will move beyond legislation before it even has time 

to respond, resulting in law that has no association with the society it serves.8 

 

 
1 This paper was originally submitted as assessment for the subject LAW2224 Theories of Law. 

2 Friedrich Carl von Savigny, System of the Modern Roman Law, Volume I, tr William Holloway (J 

Higginbotham, 1867) 15-17. 

3 Suri Ratnapala, Jurisprudence (Cambridge University Press, 3rd ed, 2017) 343-344, 358. 

4 Carl Menger, Problems of Economics and Sociology, tr Francis J Nock (Peter Harrington, 1963) 129-130. 

5 Edwin W Patterson, ‘Historical and Evolutionary Theories of Law’ (1951) 51(6) Columbia Law Review 681, 

695-697. 

6 F A Hayek, Law, Legislation and Liberty, Volume 1: Rules and Order (Routledge Classics, 1982), 86, 88. 

7 Hayek (n 5) 88-91. 

8 Patterson (n 4) 689. 
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II VOLKSGEIST 

The law is not an entity that exists by itself, and is not state derived. Law is of the character of 

the people and thus a product of a society, and the nature of law is defined by the people of the 

state.9 This is illustrated through Napoleonic rule of Germany at the turn of the 18th century by 

the French Emperor Napoleon Bonaparte I. Napoleon replaced the historical Germanic Legal 

Code, which was socially evolved from the Justinian Code, with the Napoleonic Civil Code.10  

After Napoleon’s defeat in 1814, there was a push to replace the Napoleonic Code with a 

Germanic Civil Code.11 Savigny argued against the proponents of a change to codification, as 

the law will ‘have already attained a fixed character, peculiar to the people’.12 Savigny 

suggested that the connection between law and its people is organic, manifesting with the 

progress of the times.13 The outcome being, he argued, that the new code will not be suitable 

for those it serves.14 

At some point as society develops, the law develops to a point where it is under direction from 

jurists and other expert lawmakers, and the influence of the consciousness of society is no 

longer the driving force in the development of law.15 Law continues to develop through internal 

pressures from society, which helps guide the deliberate processes of the jurists and helps 

provide a stabilising force in ensuring that the law remains suitable in the service of society.16 

Menger stated that the production of specific outcomes by design is limited, as there is no way 

to predict outcomes, or control the behaviour of the innumerable members of society.17 So 

while the law changes, it needs to change rapidly enough that it is still of value to society.18 

III EMERGENT COMPLEXITY 

In order to satisfy the needs of the change of law, especially in view of codification of the law, 

Hayek believed that the way for law to operate in a useful manner is to create complexity from 

simple and general rules, or through spontaneous order.19 It is impossible for many members 

 
9 Savigny (n 1) 28. 

10 Julius Stone, Social Dimensions of Law and Justice (Maitland Publications, 1966) 93-94. 

11 Ibid; Ratnapala (n 2) 337. 

12 Friedrich Carl von Savigny, The Vocation of Our Age for Legislation and Jurisprudence, tr Abraham 

Hayward (The Lawbook Exchange, 2002) 24, 28 [trans of Zum Beruf unsrer Zeit für Gesetzgebung und 

Rechtswissenschaft (1814)]. 

13 Ibid 27; Stone (n 9) 94-95. 

14 Ibid. 

15 Ibid 40. 

16 Menger (n 3) 147, 227. 

17 Ratnapala (n 2) 345. 

18 Hayek (n 5) 88-89. 

19 Ibid 95, 97-101. 
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of society to possess all the information required to make infallible decisions.20 Even the 

leaders of society in making decisions and formulating plans are in a state of ignorance. If too 

much centrality and complexity in rule making occurs, then plans will be doomed to failure, 

and laws will fail society. If simple rules are offered, together with a latitude of interpretation 

afforded to judges, this will enable an adaptive system and the formation of spontaneous order 

that result in a system of robust laws that best functions toward societal needs.21 

Hayek argued that spontaneous order was best able to transfer customary laws, and morals that 

pre-date the oldest political institutions, to the modern era.22 The best example of this type of 

spontaneous order is the common law, which allows gradual change as new factual situations 

are presented and are adjudicated by impartial judges. In this way, judges allow the 

maintenance of ongoing order through maintenance and not creation.23 This does not deny the 

need for correction through legislation when case law is miscarried or when there is a need for 

urgent responses to changing situations.24 

This system allows the flexibility of law to be constructed through individual transactions 

between members, and allows ongoing selection of useful laws while weeding out laws no 

longer serving any purpose.25 It is the role of judges to make decisions on difficult cases which 

adapts law to society allowing spontaneous growth.26 Kauffman pointed out that spontaneous 

order also includes the ability to evolve to maintain system stability while affording members 

of society freedom.27 This is necessary in order to allow the law to reflect new societal values. 

IV COMMON LAW 

Sir Matthew Hale argued that common law is the epitome of spontaneous evolution as there is 

no single author or designer, but achieves growth through use of precedent over long periods 

of time, and common law is one of the processes by which society changes and adapts to new 

conditions.28 Lord Mansfield stressed that common law ‘does not consist of particular cases, 

but of general principles, which are illustrated and explained by those cases’.29 This was further 

built upon by Langdell, when as Dean of Harvard Law School, adopted the casebook method 

of law learning, saying law consists of certain doctrines, and ‘these doctrines has arrived at its 

 
20 Ibid 44-47. 

21 Ibid 94-95, 97-98. 

22 Ibid 97-98. 

23 Ibid. 

24 Ibid 98-101. 

25 John R Commons, Legal Foundations of Capitalism (Routledge, 1995) 145. 

26 Hayek (n 5) 118-121. 

27 Ratnapala (n 2) 360. 

28 Ibid 337-338. 

29 Hayek (n 5) 86. 
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present state by slow degrees; in other words, it is a growth, extending in many cases through 

centuries. This growth is to be traced in the main through a series of cases.’30 

The structure of common law courts may act to slow the evolution of law. An appellate bench 

is presided by three or more judges, who are each responsible for ensuring that law is corrected 

where necessary. The significance is that multiple assenting judgements and dissenting 

judgements, may alert the legal profession to future change in the law.31 The nature of 

judgements can give rise to concerns of whether forceful personalities have swayed the view 

of others resulting in their view being prevalent.32 In Wong, Gleeson CJ was in the minority 

arguing inconsistency in sentencing guidelines could itself be a form of injustice.33 

It has been observed that Lord Reid was a ‘no nonsense’ Lord of Appeal who was worthy of 

deference from junior members, and his decisions would sway the views of others.34 Lord 

Diplock was reputed to have the quality of persuading colleagues in the extreme and who got 

his way in almost everything.35 Strong personalities may hinder legal evolution as they present 

their own preconceived judgements in a matter, and push other judges, barristers, and solicitors 

into submission.36 This may have the effect of limiting exposure of, or even presentation of 

dissenting judgements, which may foreshadow the need for evolution of law is approaching.37 

V  SOCIETAL ADAPTATION 

Smith observed that once society develops agriculture, a system of laws governing property 

evolves because there is a need to protect against easier commission of certain crimes and 

requires punishment as deterrent.38 The law has developed to be a product of deliberate law-

making, influenced by the law of Rome,39 with even the common law evolving drastically since 

the Norman conquest,40 with an underlying pressure being removal of power from the king.41 

It is a necessity to have law evolved in such a way to use legislation to correct wrong 

 
30 Patterson (n 4) 693. 

31 J D Heydon, ‘Threats to Judicial Independence: The Enemy Within’ (2013) 129 Law Quarterly Review 205, 

211. 

32 Ibid 216. 

33 Wong v The Queen; Leung v The Queen (2001) 207 CLR 584. 

34 A A Patterson, ‘Lord Reid's Unnoticed Legacy - A Jurisprudence of Overruling’ (1981) 1(3) Oxford Journal 

of Legal Studies 375. 

35 Heydon (n 30) 216-217. 

36 Ibid 217, 219, 222. 

37 Ibid 205, 211. 

38 Adam Smith, Lectures on Jurisprudence (Clarendon Press, 1978) 16. 

39 Hayek (n 5) 82; Stone (n 9) 89-90. 

40 Peter Stein, Legal Evolution: The Story of an Idea (Cambridge University Press, 1980) 79-81. 

41 Hayek (n 5) 85. 
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decisions.42 Patterson notes that judges continue to make law after codification, but with 

restrictions of how the words written are able to be interpreted.43 Codes and legislation impede 

evolution of law, as amendment can only come after mischief has occurred.44 The very nature 

of legislation is that it is defined law and requires effort to evolve in order to meet the needs of 

changing society.45 

In Kable,46 NSW legislation permitted pre-emptive incarceration of the complainant. The case 

was argued on constitutional grounds that the legislation itself was inconsistent with the 

Volksgeist of Australian law.47 The economist, Thorstein Veblen stated that deliberate law-

making, such as legislation and codification, is a game of catch-up, as the institutions that are 

responsible for change in law, are themselves transformed in response to conditions in modern 

society.48   

VI FUTURE PATHWAYS 

With the advent of new technologies, many of which were not foreseen at the time our laws 

were developed or even predicted in recent legal evolution, it is inevitable that through the 

constraints of precedent and legislation miscarriage of justice will occur.49 Bad decisions will 

require reversal, but that will only come once miscarriage has been done.50 

Advanced reproductive technologies (‘ART’) are at the forefront of legal ethics bringing new 

challenges with advances in ART that were not predicted.51 Issues cover reporting regulations, 

patient health, genetic testing, financial aspects, surrogacy, fertility preservation and gamete 

donation.52 Recently cases have presented at Supreme Courts on short notice, as this is the 

medical imperative, in order to allow extraction of sperm from recently deceased partners, 

together with their accompanying ethical issues.53 Decisions have been awarded both in favour 

 
42 Ibid 88, 98-101. 

43 Patterson (n 4) 696, 698. 

44 Ibid. 

45 James Allsop AO (CJ), ‘Values in Law: How they Influence and Shape Rules and the Application of Law’ 

(2016) 44(2) Federal Judicial Scholarship 49, 50; Hayek (n 5) 88-91. 

46 Kable v Director of Public Prosecutions for NSW (1996) b189 CLR 51. 

47 Allsop (n 44). 

48 Ratnapala (n 2) 351. 

49 Ratnapala (n 2) 358. 

50 Hayek (n 5) 88-89. 

51 Raul R Brezina and Yulian Zhao, ‘The Ethical, Legal, and Social Issues Impacted by Modern Assisted 

Reproductive Technologies’ (2012) 2012() Obstetrics and Gynecology International 1 

<https://pubmed.ncbi.nlm.nih.gov/22272208/>. 

52 Ibid 2-4. 

53 Fiona Pepper and Damien Carrick, ‘The legal and ethical issues around fathering a child with a dead man's 

sperm’, ABC News Law Report (online, 10 April 2021) <https://www.abc.net.au/news/2018-10-04/extracting-
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of, and against the applicant in different jurisdictions.54 There are ongoing issues around 

consent and ownership of reproductive materials, with potential for saved material being 

locked down indefinitely, that is an issue given that there are timespans for viability. There are 

also issues when donors have died without written consent, disputes in divorce proceedings 

and withdrawal of consent.55 

VII CONCLUSION 

Evolution is typified by blind variation and selective retention with a primary direction of 

development channelled by judges, jurists, legislation, codification and societal change.56 The 

law needs to change rapidly enough that it is still of value to society, but gradually enough to 

avoid undesirable judicial decisions.57 Law evolves behind social change, due to the need to 

respond to events, and not act on prediction.58 At common law, delay in evolution relative to 

society is inevitable.59 Without such delay, laws that are unsuitable to society may become 

entrenched, resulting in miscarriage of justice, yet it is imperative that law evolves quickly 

enough that it is not left behind by society

 
54 Ibid. 

55 Henrietta Cook and Farrah Tomazin, ‘IVF clinics forced to destroy embryos due to ‘cruel and crushing’ 

laws’, The Age (online, 27 June 2021); Sarah Jefford, ‘Who Owns an Embryo?’, Who Owns an Embryo? (Blog 
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Gametes’ Caxton Legal Centre Inc, (Web Page, 27 August 2019) <https://queenslandlawhandbook.org.au/the-
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ENCROACHING ON THE RIGHT TO SILENCE: 

THE PERNICIOUS EFFECT OF UNFAVOURABLE 

INFERENCE LEGISLATION 

DEACON JOHNSTON1 

I INTRODUCTION 

The right to silence has obtained pop culture status significant enough to influence 

jurisprudence on the topic.2 It flows from ‘the privilege against self-incrimination, and the 

broader notions of the rule of law espoused by the liberal tradition’.3 A foundational 

assumption of this privilege is that the prosecution must prove a person—otherwise presumed 

innocent—guilty of any charge laid.4 At common law, no adverse inferences may be drawn 

from pre-trial silence.5 

This article will first explain the law on pre-trial silence and adverse inferences in Australia, 

including the divergent path taken in New South Wales (‘NSW’). It will consider issues 

surrounding this and similar legislation, including inherent dangers, inefficacy, and 

complexities impacting efficiency and practicality. Lastly, the most pernicious aspect of this 

legislation will be examined: its effect on legal advice. This essay will argue that adverse 

inference legislation is impractical, potentially dangerous, and ineffective. It presents 

fundamental challenges to legal rights, and, accordingly, other jurisdictions should refrain from 

enacting similar legislation. 

II PRE-TRIAL SILENCE AND ADVERSE INFERENCES IN 

AUSTRALIA 

Petty is the ‘most emphatic endorsement’ of the pre-trial right to silence in Australian 

jurisprudence.6 During police interviews, two accused each inculpated the other and 

downplayed their own involvement in a homicide. At trial, each accused proffered new, yet 

similar, accounts of the circumstances, for the first-time arguing accident and raising related 

 
1 This paper was originally submitted as assessment for the subject LAW3321 Evidence Law. 

2 Ronald Steiner, Rebecca Bauer and Rohit Talway, ‘The Rise and Fall of the Miranda Warnings in Popular 

Culture’ (2011) 59(2) Cleveland State Law Review 219, 220, citing Dickerson v United States, 530 US 428, 437 

(2000). 

3 Barbara Ann Hocking and Laura Leigh Manville, ‘What of the Right to Silence: Still Supporting the 

Presumption of Innocence, or a Growing Legal Fiction?’ (2001) 1(1) Macquarie Law Journal 63, 65. 

4 Ibid 64-6. 

5 Petty v The Queen (1991) 173 CLR 95, 99 (Mason CJ, Deane, Toohey and McHugh JJ) (‘Petty’). 

6 Oscar Roos, ‘The Trouble With Woon: The Selective Answering of Police Questions and the Right to Pre-Trial 

Silence’ (2006) 3(1) University of New England Law Journal 1, 15, citing Petty v The Queen (1991) 173 CLR 

95. 
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facts.7 Both were convicted after the trial judge directed that the jury may take the ‘failure to 

advance’ the explanation earlier into account when considering the weight to be accorded to it. 

Strictly, the accused had not actually exercised the right to silence but had relied on another 

story until late in the trial, then mentioning the explanation for the first time.8 It was held that 

this direction would have been ‘understood as referring not to mere silence’, but to a late change 

of story.9 The appeal against conviction was dismissed following this distinction.10 

The right to silence was described as ‘a fundamental rule of the common law’.11 The 

prohibition against drawing adverse inferences from silence—which the Court called an 

‘incident’ of that right—was forcefully stated: allowing such an encroachment would be to 

‘erode the right to silence or to render it valueless’.12 Specifically, the majority noted that 

‘previous silence about a defence [first] raised at the trial’ must not be used as the basis for an 

adverse inference about that defence.13 Permitting the adverse inferences, it was said, would 

‘convert the right to remain silent into a source of entrapment’.14 The statements in Petty 

represent the law for the jurisdictions which maintain common law evidence traditions,15 and 

have been given ‘substantial legislative endorsement’ under uniform evidence legislation.16 

Thus, the position across all Australian jurisdictions is broadly the same, with the recent 

exception of New South Wales. 

Enacted in 2013,17 s 89A of the Evidence Act 1995 (NSW) (‘s 89A’) promised to tip the ‘scales 

of justices … towards common sense’ by qualifying the codified restriction on adverse 

inferences in NSW.18 In short, the arbiter of fact in a criminal trial for a serious indictable 

offence19 may draw unfavourable inferences where an accused does not mention a fact later 

 
7 Petty (n 5) 96-7. 

8 Ibid 102-3; See also Oscar Roos (n 6) 15, citing Petty v The Queen (1991) 173 CLR 95. 

9 Ibid 103 (emphasis added). 

10 Ibid 102-3. 

11 Ibid 99. 

12 Ibid. 

13 Ibid. 

14 Ibid 101. 

15 New South Wales Law Reform Commission, The Right to Silence (Report No 95, July 2000) 20—1 [2.26] 

(‘NSWLRC Report’). See also RPS v The Queen (2000) 199 CLR 620. 

16 Michael Chaaya, ‘The Right to Silence Reignited: Vulnerable Suspects, Police Questioning and Law and 

Order in New South Wales’ (1998) 22 Criminal Law Journal 82, 85, citing Evidence Act 1995 (NSW) s 89. See 

also Evidence Act 1995 (Cth) s 89; Evidence Act 2008 (Vic) s 89; Evidence Act 2011 (ACT) s 89; Evidence Act 

2001 (Tas) s 89; Evidence (National Uniform Legislation) Act 2011 (NT) s 89.    

17 Evidence Amendment (Evidence of Silence) Act 2013 (NSW) sch 1. 

18 Barry O’Farrell ‘Crime Crackdown: “Right to Silence” Law Toughened’ (Media Release, 14 August 2012) 1 

(‘NSW Media Release’). 

19 ‘Serious indictable offence’ is defined as an indictable offence punishable by imprisonment for life or for a 

term of 5 years or more: Crimes Act 1900 (NSW) s 4 (definition of ‘serious indictable offence’). 
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relied on in their defence.20 The provision only applies if a special caution is issued by an 

investigating official.21 The special caution must have preceded the failure to mention the fact, 

must have been given in the presence of the suspect’s lawyer, and the suspect must have had a 

reasonable opportunity to confer privately with their lawyer about the general nature and effect 

of special cautions.22 The legislation protects suspects by requiring that the caution be given 

only where the police officer issuing it believes the relevant offence is a serious indictable 

offence,23 and that the accused be at least 18 and capable of understanding their general nature 

and effect.24 Moreover, the section does not apply where silence is the only evidence of guilt.25 

III BLACKSTONE’S RATIO AND FAIRNESS 

A fundamental tenet of democratic societies is ‘that it is better that ten guilty persons escape, 

than that one innocent suffer’.26 Although potentially helping the guilty escape justice, the right 

to silence ‘protects other values such as personal dignity, free will, and freedom from 

government coercion’.27 This protection from government overreach is extended by the 

distinction drawn between the right to silence when exercised at trial and before trial; the latter 

is arguably more fundamentally important as it ‘is based in notions of what constitutes fairness 

in the State’s methods of investigating and proving an alleged offence’.28  This paper now 

considers how adverse inferences undermine fairness, and contribute to the ‘ultimate injustice’ 

of wrongful convictions.29 

Although it may be true that adverse inference legislation does not strictly compel an accused 

to speak, its effect may be to create an ‘irresistible pressure to do so’.30 Susan Nash notes that 

the change in ‘evidential significance of silence may operate as an indirect obligation’ to 

 
20 Evidence Act 1995 (NSW) s 89A(1) (‘Evidence Act’). 

21 Ibid s 89A(2)(a). 

22 Ibid s 89A(2)(b)-(d). This article will use the shorthand ‘lawyer’ in place of the statutory language ‘Australian 

legal practitioner’. 

23 Ibid s 89A(4). 

24 Ibid s 89A(5)(a). 

25 Ibid s 89A(5)(b). 

26 William Blackstone and Ruth Paley, Commentaries on the Laws of England: Book IV: of Public Wrongs 

(Oxford University Press, 2016) 231. 

27 Shmuel Leshem, ‘The Benefits of a Right to Silence for the Innocent’ (2010) 41(2) RAND Journal of 

Economics 398, 398-9. 

28 Hocking and Manville (n 3) 68, quoting A Palmer, ‘Silence in Court – The Evidential Significance of an 

Accused Person’s Failure to Testify’ (1995) 18 UNSW Law Journal 130, 130. 

29 John Coldrey, ‘The Right to Silence: Should it be Curtailed or Abolished’ (1991) 20(1) Anglo-American Law 

Review 51, 52. 

30 Mirko Bagaric, ‘The Diminishing “Right” of Silence’ (1997) 19(3) Sydney Law Review 336, 367. 
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speak.31 Indeed, Anglo-Welsh legislation32 has been said to all but abolish the right to silence 

as it ‘places an obligation the accused to mention facts when being questioned or charged if 

they intend to later rely on them in their defence’.33 

Arguments against maintaining a robust right to silence claim ‘that an innocent person has 

nothing to fear from fully and frankly answering police questions.’34 This ignores reality; there 

may be innocent reasons not to speak. The New South Wales Law Reform Commission noted 

several factors which may—directly or indirectly—set the scene for an accused to remain 

silent.35 Generalisations about human nature may assume that a falsely accused person would 

vehemently profess their innocence,36 but this fails to recognise other ‘natural’ reasons to 

remain silent, such as introversion—especially regarding authority figures.37 Inclinations 

against speaking may be exacerbated by overwhelming circumstance or confusion.38 It has 

been said that ‘[h]uman reactions vary so much, the guilty may deny guilt strongly while the 

innocent remain silent’.39  

Strict protection of pre-trial silence is important to prevent ‘the ill treatment of a suspect and 

the production of dubious confessions’.40 In mid-1970’s England, six men were convicted for 

a spate of bombings.41 At least in part, the convictions were based on police evidence regarding 

written and oral confessions.42 At trial, the accused argued the unreliability of the confessions, 

contending that they had been coerced under physical duress.43 Some 16 years after being 

convicted, the men were released as ‘the police evidence at the trial [was] so unreliable … that 

the convictions [were] both unsafe and unsatisfactory’.44 Police suspicion of the defendants 

was partially due to their failure to mention the reason for their exit from Birmingham at a 

suspicious moment which they later raised at trial.45 This case highlights complex issues 

 
31 Susan Nash, ‘Silence as Evidence: A Commonsense Development or a Violation of a Basic Right?’ (1997) 21 

Criminal Law Journal 145, 148. 

32 Criminal Justice and Public Order Act 1994 (UK) s 34 (‘CJPOA’). 

33 Hocking and Manville (n 3) 70. 

34 Coldrey (n 29) 55. 

35 NSWLRC Report (n 15) 55-61 [2.115]-[2.129]. 

36 Mirko Bagaric, ‘The Diminishing “Right” of Silence’ (1997) 19(3) Sydney Law Review 336, 381, quoting C R 

Williams, ‘Silence in Australia: Probative Force and Rights in the Law of Evidence’ (1994) 110 Law Quarterly 

Review 629, 632. 

37 Bagaric (n 30) 381. 

38 Ibid. 

39 Greg Walsh, ‘The Right to Silence: A Sanctuary for Sophisticated Offenders, or Central to the Presumption of 

Innocence?’ (1999) April Law Society Journal 40, 42. 

40 Hocking and Manville (n 3) 91. 

41 R v McIlkenny (1991) 93 Cr App R 287 (‘McIlkenny’). 

42 Ibid 292.  

43 Ibid 293. 

44 Ibid 318. 

45 Ibid 292. 
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surrounding confessional statements, police interviews and inferences drawn from failure to 

mention a fact. Although the likelihood of these scenarios is limited by protections such as 

requiring legal practitioner presence,46 and advances in interrogation procedure, such as video 

recording, this case highlights problems occurring when accused persons feel pressured to 

speak. 

Richard Leo contends that the general public fails to recognise the potential for ‘police-induced 

false confessions’.47 To Leo, the general belief is ‘that an innocent person will not falsely 

confess to police unless he is physically tortured’.48 He argues that is a misconception, as police 

tactics can elicit false confessions.49 His belief is that confessions free from any vitiating 

circumstance are ‘more likely to be reliable’.50 But, if a confession is to be voluntary, it must 

be made without psychological inducement that the alternative is that remaining silent will be 

evidence of guilt.51 Odgers recognised that an esoteric notion of a right provides little 

protection if one feels compelled not to exercise it.52 Arguably, confessions are the hardest 

evidence for an accused to overcome.53 Accordingly, combining the threat of false confessions 

with effective compulsion to speak, this legislation is potentially dangerous for innocent 

persons.  

IV EFFICACY, EFFICIENCY, AND PRACTICALITY 

Premier Barry O’Farrell cited a hypothetical accused who refused to speak to police, ‘but later 

produces “evidence” at trial in a bid to be found not guilty’.54 The implication in the apparently 

sarcastic use of quotation marks is that no accused might fail to mention a fact later relied on 

at trial—ironically, a circumstance recognised in the same media release.55 Other justifications 

for adverse inference legislation include ‘the efficient management of the trial process’,56 and 

common sense, which has been a ‘persistent mantra’, used both to justify and explain how the 

 
46 Evidence Act (n 20) ss 89A(2)(c)-(d). 

47 Richard A Leo, ‘False Confessions: Causes, Consequences, and Implications’ (2009) 37(3) Journal of the 

American Academy of Psychiatry and the Law 332, 333. 

48 Ibid. 

49 Ibid 333-7. 

50 Coldrey (n 29) 52. 

51 Ibid 57. 

52 Stephen Odgers, ‘Police Interrogation and the Right to Silence’ (1985) 59 Australian Law Journal 78, 79. 

53 Leo (n 47) 340. 

54 NSW Media Release (n 18) 2. 

55 Ibid 1. 

56 New South Wales, Parliamentary Debates, Legislative Assembly, 13 March 2013, 85 (Greg Smith, Attorney-

General, Minister for Justice). 
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legislation would apply.57 Another argument sometimes raised is that ‘the price paid for the 

right to silence [is] too great’, often supported by crime rate increases.58  

However, these reforms have not produced the results their supporters have claimed. Jackson 

found that these provisions were little used in England and Wales.59 This accords with the NSW 

experience as s 89A is rarely invoked in practice,60 although exactly why is unclear. Perhaps 

more accused feel compelled to speak, or the requirements of the legislation—either its 

complex application, or the specific circumstances required to invoke it—render it unusable. 

Prior to the Anglo-Welsh enactments, O’Reilly observed that similar legislation had failed to 

yield evidence of crime reduction.61 According to Coldrey, any potential link to decreasing 

crime is ‘at best, tenuous’.62 Jackson stated that, in Northern Ireland, adverse inferences were 

mainly drawn to ‘copper-fasten’ a case with strong evidence of guilt.63 This echoes Diane 

Birch, who argued that CJPOA s 34 had been relegated to a supporting role, calling it 

‘corroboration in all but name’.64 Silence correlates with higher charge and conviction rates.65 

If one assumes that only the guilty remain silent, then prosecution success rates should be 

commensurately increased. However, having surveyed 1515 prosecutions in Victoria in 1988, 

Coldrey concluded that his findings did support an argument that silence was significantly 

hampered prosecution.66 Evidence does not support the proposition that conviction rates have 

increased due to adverse inference legislation.67 Police arguments that ‘experienced or 

professional criminals’ most exercise the right to silence to evade justice are similarly 

unconvincing.68 For example, Greer discards the notion citing a lack of reliable evidence.69  

 
57 Roger Leng, ‘Silence Pre-Trial, Reasonable Expectations and the Normative Distortion of Fact-Finding’ 

(2001) 5(4) International Journal of Evidence & Proof 240, 240—1. 

58 Coldrey (n 29) 53. 

59 John D Jackson, ‘Silence and Proof: Extending the Boundaries of Criminal Proceedings in the United 

Kingdom’ (2001) 5(3) International Journal of Evidence & Proof 145, 153. 

60 Thomson Reuters, The Laws of Australia (online at 14 September 2021) [16.3.915]. 

61 Gregory W O’Reilly, ‘England Limits the Right to Silence and Moves Towards an Inquisitorial System of 

Justice’ (1994) 85(2) Journal of Criminal Law and Criminology 402, 404. 

62 Coldrey (n 29) 53. 

63 Jackson (n 59) 155. 

64 Diane J Birch, ‘Suffering in Silence: A Cost-Benefit Analysis of Section 34 of the Criminal Justice and Public 

Order Act 1994’ (1999) October Criminal Law Review 769, 777. 

65 NSWLRC Report (n 15) 36 [2.64]. 

66 Coldrey (n 29) 54-5. 

67 O’Reilly (n 61) 404. 

68 Steven Greer, ‘The Right to Silence, Defence, Disclosure, and Confession Evidence’ (1994) 21(1) Journal of 

Law and Society 102, 103. 

69 Ibid 105. 
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The legislation on which the New South Wales reforms were based has not achieved its goals, 

and has lowered efficiency by increasing work for the courts.70 The jury’s primary function is 

to ascertain guilt,71 but this may be interfered with by distractions, confusion, or lack of focus. 

An accused who believes inferences will be drawn against them may prolong the trial or 

otherwise confuse the jury to ‘shore up their crumbling credit by justifying their disinclination 

to answer police questions’.72 They may be motivated to commit perjury for self-preservation.73 

General reasoning may allow guilt to be inferred from silence in the face of pointed 

questioning, but this must not subvert formal legal reasoning.74 The distinction between 

inferences relating to facts, and pure inferences of guilt—only the former of which is 

permissible—may be too fine for a jury to comprehend.75 

Other issues include an accused failing to recognise which facts will be relevant to their 

defence.76 Litigation will be required to determine who is capable of understanding the general 

nature and effect of a special caution which would otherwise exclude the section.77 Judicial 

directions will be a source of dispute, leading to complex and difficult appellate litigation.78 

The cumulative effect of these considerations show that any benefits derived from the 

legislation (and it is doubtful that any significant benefit would flow from it) are considerably 

outweighed by the resources required to administer it.79 

The reform saw little support before and after enactment. Whilst police and government 

supported the reform,80 it was unpopular among most stakeholders involved in criminal 

justice.81 The New South Wales Law Reform Commission strongly advised against such 

reforms after examining similar legislation,82 finding that reform proposals had been almost 

uniformly rejected in Australia.83 Steven Greer has described this type of legislation as political 

 
70 CJPOA (n 32) s 34; David Dixon and Nicholas Cowdery, ‘Silence Rights’ (2013) 17(1) Australian 

Indigenous Law Review 23, 26. 

71 Yvonne Marie Daily, ‘The Right to Silence: Inferences and Interference’ (2014) 47(1) Australian and New 

Zealand Journal of Criminology 59, 73. 

72 Coldrey (n 29) 52. 

73 Hocking and Manville (n 3) 64. 

74 Ibid 80. 

75 Ibid. 

76 David Dixon, ‘Politics, Research and Symbolism in Criminal Justice: The Right of Silence and the Police and 

Criminal Evidence Act’ (1991) 20(1) Anglo-American Law Review 27, 36. 

77 Evidence Act (n 20) s 89A(5)(a). 

78 Ashley Cameron, ‘Common Sense or Unnecessary Complexity? The Recent Change to the Right to Silence in 

New South Wales’ (2014) 19(2) Deakin Law Review 312, 329—35. 

79 Dixon and Cowdery (n 71) 142. 

80 NSW Media Release (n 18) 2. 

81 Daily (n 72) 60. 

82 NSWLRC Report (n 15). 

83 Ibid 29-32 [2.45]-[2.54]. 
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pandering in an attempt to regain credibility in government.84 In light of dangers to the 

innocent, particularly when paired with the scarcity of supporting evidence and the seemingly 

endless stream of opponents, this legislation should not form part of Australia’s legal 

landscape. 

V LEGAL ADVICE AND INFRINGEMENT ON RIGHTS 

The NSW legislation requires that a special caution be administered in the presence of a lawyer 

acting for the defendant.85 It requires the defendant be allowed a reasonable opportunity to 

convene in private with that lawyer to discuss the general nature and effect of special 

cautions.86 However, exactly what constitutes a ‘reasonable opportunity’ to consult is 

contentious. In R v Egan,87 a total private consultation time of 21 minutes (only seven of which 

occurred in accordance with the section’s requirements regarding a special caution) appeared 

sufficient to invoke the section.88 This is an inadequate amount of time to grasp the situation 

and provide suitable advice to a client. Relatedly, inherent complexities in this type of 

legislation may render the lawyer incapable of providing effective advice without sufficient 

time to understand the circumstance in detail. Jackson considered that advising silence would 

require significant confidence and legal expertise, something not found in all practitioners.89 

However, the inextricable fundamental infringements on the rights of accused persons are the 

most troubling. An accused cannot avoid adverse inference merely by claiming reliance on 

legal advice to remain silent.90 The jury must consider whether this reliance was genuine and 

reasonable,91 and the prosecution must prove the true reason for the silence was ‘because the 

accused had no satisfactory explanation to give consistent with innocence’.92 The reasoning is 

that the client makes the ultimate choice to accept or reject the advice.93 This is problematic in 

three ways. First, it ignores reality; lawyers are generally engaged because they are in a better 

position to ascertain the rights of an accused, and to advise them of options.94 Clients should 

not be penalised for engaging a lawyer and accepting their advice. Second, where juries 

consider that an accused has no explanation for silence consistent with innocence, they cannot 

be expected to distinguish between a pure inference of guilt and some lesser adverse inference. 

 
84 Greer (n 68) 106. 

85Evidence Act (n 20) s 89A(2)(c). 

86 Ibid s 89A(2)(d). 

87 R v Egan [2017] NSWDC 356. 

88 Ibid [7]-[9]. 

89 Jackson (n 59) 170. Here, Jackson was discussing English practitioners, but it would arguably apply across 

jurisdictions. 

90 R v Beckles [2004] EWCA Crim 2766. 

91 Hogg v The Queen (2019) 101 NSWLR 524, 551 [111]-[112]. 

92 Ibid 551 [113]. 

93 R v Hoare [2005] 1 WLR 1804, 1815 [39]. 

94 Ed Cape, ‘“Abolishing” the Right to Silence’, [2000] (April) New Zealand Law Journal 128, 131. 
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Far worse, however, is the forced choice between the right to silence, and the right to legal 

advice. An accused can remain silent if they do not retain a lawyer; however, retaining a lawyer 

negates this right. Additionally, to refute prosecution invitations to draw adverse inferences 

will require waiving legal privilege.95 Privilege exists to encourage frank communication 

between client and lawyer. Constructively coercing an accused to waive it challenges the 

sanctity of that relationship and undermines the concept of legal privilege. These 

considerations potentially present an impossible dilemma: do not engage a lawyer at all, and, 

if one is engaged, risk an adverse inference, or do not communicate openly with them. 

VI CONCLUSION 

Coldrey rejects as ‘too simplistic’ arguments that ‘an innocent person has nothing to hide’.96 

Silence has been argued as many times more likely when receiving legal advice than when 

not.97 If these provisions prevent clients from obtaining legal advice on the one hand, whilst 

allowing adverse inferences from the more likely exercise of silence on the other, it would 

appear that prosecutors get to have their cake and eat it too. Blackstone’s ratio speaks of ten 

guilty to one innocent.98 When exactly utilitarian justifications should outweigh libertarian 

notions of freedom from government overreach is a complex question. However, assuming the 

fundamental position that no innocent person should be wrongly convicted, any infringing 

legislation should be heavily scrutinised. In any event, the minimal conceivable benefits of this 

legislation do not outweigh the risks involved, particularly when factoring its impracticalities 

involved. Accordingly, adverse inference legislation cannot be justified, and should not be 

implemented in Australia: no potential benefit ‘can be justified if it jeopardizes the absolute 

right of the innocent to avoid conviction’.99 

 

   

  

 
95 Leng (n 57) 250. 

96 Coldrey (n 29) 55-6. 

97 Stephen Moston, Geoffrey M Stephenson and Thomas M Williamson, ‘The Incidence, Antecedents and 

Consequences of the Use of the Right to Silence During Police Questioning’ (1993) 3(1) Criminal Behaviour 

and Mental Health 30, 38-9. 

98 Blackstone and Paley (n 26) 231. 

99 Greer (n 68) 102. 
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THE MERCHANT OF VENICE AND THE BODY 

OF LAW 

HAYLEY COHEN1 

I INTRODUCTION 

Shakespeare’s The Merchant of Venice explores the politics over the “body of law” in fictional 

Venice and Elizabethan England. The play highlights the competing interests and power 

struggles over the law. Ultimately, it is the ruling class that legitimises law and sets normative 

standards of what it means to be morally right and just. The trope of justice in the play deals 

with the issues of the “stateless Other” and punishment. As Desmond Manderson argues, 

literature’s main purpose is not to provide didactic morality.2 Rather, cultural texts such as The 

Merchant of Venice are a space of discourse, critique and debate.  

II PUNISHMENT: AN APPEAL TO EQUITY 

The Merchant of Venice is centred around a contractual bond between Shylock the Jewish 

moneylender and Antonio the merchant. Antonio agrees to give a bond as surety for a 3000-

ducat loan for his penniless friend Bassanio who needs the money to court Portia, a rich 

heiress.3 Since Antonio is against the practice of usury, Shylock agrees he will not charge 

interest on the loan.4 However, a penalty clause is attached to the bond that states Antonio will 

give a pound of his flesh5 if the loan is not paid within three months.6 When Antonio’s 

commercial ventures go wrong and he fails to meet the repayment, Shylock insists upon his 

pound of flesh. He subsequently appeals to the Venetian Duke.7 

The trial scene in the Ducal Court dramatises the struggle between the “common law” and 

“equity”. In Shakespeare’s England, harsh penalties of money bonds were enforced under 

contract law. However, they could still be estopped in the Courts of Chancery if it was 

antithetical to natural law.8 

 
1 This paper was originally submitted as assessment for the subject ENL3007 Law and Literature. 

2 Desmond Manderson, ‘Modernism and the Critique of Law and Literature’ (2011) 35(1) Australian Feminist 

Law Journal 107, 107 (‘Manderson’).  

3 William Shakespeare, The Merchant of Venice (Simon & Schuster, 2010) 486-9 (‘Shakespeare’); Joshua Nisker, 

‘The (Comic) Tragedy of Formalism in Shakespeare's The Merchant of Venice’ (2006) 15(1) Dalhousie Journal 

of Legal Studies 257, 263 (‘Nisker’). 

4 Shakespeare (n 2) 477-8.  

5 Ibid 486-9.  

6 Ibid 327-36.  

7 Ibid 1700.  

8 Nisker (n 2) 263.  
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During the trial, Shylock is offered three times the loan amount but he remains obdurate on his 

pound of flesh. Shylock argues freedom to contract.9 Antonio suffered no duress nor was there 

any imputation of unconscionable conduct. Antonio sealed the bond wilfully.10 

Shylock demands strict compliance and legal interpretation of the contract. He “crave[s] the 

law”11 and “Stand[s] by judgment”.12 Enforcing the penalty clause will likely cause Antonio to 

die. It is not only Shylock and his want for his bond that threatens the life of Antonio, positive 

law is just as menacing.13 In Act 4, Scene 1, Shylock is portrayed as a perverse incarnation of 

the goddess of justice. He holds scales in one hand and a knife in the other as he approaches 

Antonio to cut out his forfeiture and take his bond.14 

Portia, cross-dressed as the lawyer Balthazar, implores Shylock to be merciful in sparing 

Antonio’s life from the harshness of the penalty. However, Shylock insists that the terms of the 

bond be satisfied. Portia then points out that the terms of the agreement do not include “blood” 

just “flesh”.15 Portia warns Shylock that if he sheds “[o]ne drop of Christian blood”16 as he cuts 

away at Antonio’s flesh, he will be in breach of his own contract. Shylock must also cut out 

exactly a pound of flesh – no more and no less.17 If Shylock does not abide by the express 

wording of the bond, he will be in violation of Venetian law. Consequently, all his goods will 

be confiscated.18 Shylock realises the impossibility of such a task and says he will let Antonio 

go in exchange for the money owed.19 Portia, however, demands that Shylock take his 

“justice”. He must exact his penalty.20 

Moreover, Portia became aware that there is conflict between the terms of the bond and a 

Venetian statute. The Venetian law declares that it is a serious offence if an alien attempts to 

murder a Venetian citizen, either directly or indirectly. As punishment, the citizen will seize 

half his goods and the state will receive the other half. The alien’s life is also at the mercy of 

the Duke.21 The Duke pardons Shylock’s life22 and Antonio promises to hold Shylock’s 

 
9 Shakespeare (n 2) 1999-2013.  

10 Ibid 509.  

11 Ibid 2122.  

12 Ibid 2014.  

13 Nisker (n 2) 266.  

14 Tim Stretton, ‘Contract, Debt Litigation and Shakespeare's the Merchant of Venice’ (2010) 31(Special Issue) 

Adelaide Law Review 111, 113 (‘Stretton’).  

15 Shakespeare (n 2) 2228-9.  

16 Ibid 2232.  

17 Ibid 2249-50. 

18 Ibid 2255; Nisker (n 2) 268. 

19 Shakespeare (n 2) 2241-2. 

20 Ibid 2245.  

21 Ibid 2271-87. 

22 Ibid 2294. 
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property in trust for his daughter and her husband on the condition that Shylock converts to 

Christianity.23 

The alien statute is discriminatory and contravenes natural law. The presence of the statute 

reveals the hypocrisy of law in fictional Venice. Even though Antonio was complicit in this 

illegal act (since he agreed to the terms of the bond), only Shylock is punished. Moreover, 

while natural law is welcomed in the Ducal Court to provide relief from the harsh penalty, it is 

eschewed when persecuting Shylock who belongs to the Jewish minority.24 

Superficially, Portia seems to conform with “equity” and Shylock with the “common law”. 

While Portia speaks ardently about mercy, she never lives up to her words. Portia’s actions 

show that she is as committed to positive law as relentlessly as Shylock. She pays strict 

observance to both the contract and the criminal law statute.25 In fact, Portia does not appeal to 

equity; she appeals to Christian morality. Portia’s idea of mercy is opposite to equity. She uses 

mercy to deny Shylock of his natural rights and to affirm the status quo.  

Procedural fairness, as a tenet of natural law, requires the court to be impartial, unbiased and 

independent. A major concern is the miscellany of roles and functions that Portia has in the 

trial. She acts as amicus curia, counsellor and judge. Further, the civil trial about the 

enforcement of the loan contract transforms into a criminal proceeding in which Shylock is 

convicted of attempted murder.26 

Portia’s participation in the trial demonstrates “apprehended bias in administration law”. She 

is neither fair-minded nor an impartial decision-maker. Portia offends John Rawl’s theory of 

justice when she tears down the “veil of ignorance” at the start of the trial by asking, “Which 

is the merchant here?  And which is the Jew?”27 Portia also defrauds the court. She pretends to 

be a doctor of laws who has been recommended by the lawyer Bellario. The letter of 

recommendation from Bellario is either forgery or Bellario has lied about Portia’s identity.28 

While the maxim says, “he who seeks equity must do equity,” the Ducal Court allows Portia 

to befoul this principle with her unclean hands.29 

Shylock mistakenly believes he will be treated with equality under positive law. Jerome Frank 

asserts that rules have no consequence in the administration of justice.30 Frank explains that 

the appellant courts can always undermine rules through judicial activism. Carl Schmitt would 

also agree. He explains that doctrinalism is fallible since legal reasoning is a subjective process. 

 
23 Ibid 2305-15; Stretton (n 13) 113.  

24 Nisker (n 2) 269.  

25 Stretton (n 13) 115.  

26 Nisker (n 2) 271.  

27 Shakespeare (n 2) 2085.  

28 Nisker (n 2) 271-2.  

29 Nisker (n 2) 269.  

30 Jason Harris, Legal Realism and Critical Legal Studies (Butterworths. 2nd ed, 1977) 12. 
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It is a qualitative method that leads to diverse outcomes.31 There is always an exception to the 

rule that can be acted upon. In this instance, Portia finds a loophole to not only prevent Shylock 

from inhumanely carving a pound of flesh from Antonio’s chest, but to dispossess him of his 

natural rights to property.  

Shylock also makes the erroneous assumption that the contract between Antonio and himself 

will grant him certain freedoms and rights.32 However, a contract always requires an overseeing 

body to enforce its terms when one of the parties has acted in bad faith.33 As Derrida argues 

Before the Law, law is nothing but an illusion, a “theatre of the invisible”.34 He says that the 

ruling class creates a hierarchal system of authority that pretends to possess law by delegation. 

Ultimately, it is the elites that legitimise the law.35 

In the case between Shylock and Antonio, the contract was deemed void due to its conflict with 

Venetian law. The supremacy of law is always over and above the will of the individual. In 

effect, the existing power structures in society are maintained. Nietzsche goes even so far as to 

say that “right and wrong exists from the moment law is established” and “not from the moment 

of injury”.36 In other words, morality is a malleable construction that belongs to the ruling class 

rather than a principle that is immutable and universal. The trial demonstrates how political 

and legal institutions have the power to create normative behaviour, class structure and social 

reality.  

It has been argued that Christian mercy is the reason why Antonio requested for Shylock to be 

converted to Christianity. However, Early Marxists would read this as class instrumentalism. 

By Shylock being converted to Christianity, he is no longer able to participate in usury and is 

no longer Antonio’s business competitor.37 The concept of equity is no more than a false 

idealisation of the law. The trial shows how the law can be designed to reinforce political and 

economic structures in society.  

The Merchant of Venice demonstrates how the “spirit” of the law is no more worthy and 

virtuous than the “letter”.38 The audience is warned not to take things at face value since “all 

 
31 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal Research’ 
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33 Ibid 457. 

34 Jacques Derrida, Before the Law (Routledge, 1992) 207 (‘Derrida’).  

35 Ibid 205-7. 

36 Friedrich Nietzsche, ‘Second Essay: ‘Guilt’, ‘Bad Conscience’ and Related Matters’ tr Douglas Smith in 

Friedrich Nietzsche, On the Genealogy of Morals (Oxford University Press, 1996) 56 (‘Nietzsche’).  
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that glitters is not gold”.39 The play does not provide didactic morality in presenting the correct 

course of judgment in the case between Shylock and Antonio. Rather, it evokes discourse for 

the audience to carefully consider what it really means to be just.  

III RETALIATION, FORGIVENESS OR RESSENTIMENT 

Shylock’s insistence on a pound of flesh is based on the ancient practice of punishment as 

discussed in Nietzsche in his “Second Essay” On the Genealogy of Morals. The Roman Code 

of Twelve Tables provided that if a debtor breaks his promise and does not pay his debt, the 

creditor had the right to inflict injury on the debtor as punishment. For instance, cutting off 

limbs and parts of the body that is equivalent to the amount of debt owing.  

Nietzsche describes a certain satisfaction that the creditor receives when exacting such violent 

repayment and compensation. He explains how the enjoyment of violence has its roots in the 

psychology of power.40 Medieval penal laws – quartering, stoning or boiling the criminal in oil 

– are examples of the sovereign’s expression of power when the social contract was broken 

between subject and the state.41 

In the play, Shylock has a power-complex. Vulnerable and powerless due to his alien status, 

Shylock attempts to gain the same satisfaction of power that the sovereign kings enjoyed in 

their penal laws. When the creditor exacts punishment on his powerless debtor, he participates 

in the “rights of masters”.42 Foucault writes in Discipline and Punishment: “[W]ounds drawn 

in torturous acts… have some kind of legibility and symbolic purchase. Wounds and cries of 

agony… functioned as articulations of the king’s glory”.43 However, the Ducal Court 

ultimately denies Shylock this power. He is unable to punish the insolvent Antonio.  

According to Nietzsche, the origin of guilty conscience lies in the contractual relationship 

between creditor and debtor. The early stages of law and justice were based on the practice of 

personal exchange and the idea of equivalency; that is, the notion that injury can be paid off at 

a certain price.44 He asserts that guilt was something that could be measured. (The legacy that 

guilt can be measured lives on in contemporary law such as punitive damages and maximum 

sentences). Nietzsche claims that as society became more powerful, the laws turned more 

humane. For example, the amount of injury a creditor can endure became the criterion of their 

wealth. It became an Aristocratic luxury to allow wrong-doers to escape their crimes without 
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punishment. In other words, the powerful in society were able to move “beyond the law.”45 

Nietzsche calls this “grace”.46 

The only character in the play that shows any paucity of mercy or “grace” is the Duke of Venice 

when he pardons Shylock from execution. Antonio’s forgiveness is merely punishment in 

disguise and Shylock is completely incapable of forgiving. If what Nietzsche says is true, then 

morality has its roots in power and not ethics. Moreover, The Merchant of Venice can be seen 

as a shift from the inhumane penal laws of medieval Europe, to a restorative system of justice 

based on mediation and settlement.  

According to Nietzsche, Shylock would be considered a man of ressentiment. The man of 

ressentiment can neither retaliate nor genuinely forgive the perpetrator of his injury. This 

causes him to become resentful and have “bad conscience”.47 When Shylock tried to punish 

the insolvent Antonio, the Ducal Court does not allow him. Shylock receives no finality in the 

matter. The law, controlled by the dominant hegemony, is used to disable Shylock rather than 

to liberate him from his feelings of ressentiment. He is unable to “forget” and thus have time, 

mental space and psychic energy to pursue other goals that are more beneficial and 

productive.48 Shylock expresses his resentment as something that has a life of its own: “I will 

feed fat the ancient grudge I bear him”.49 The more energy and time Shylock devotes to his 

resentment, the stronger it becomes. 

At face value, it seems that Antonio’s verbal and physical abuse is the cause of Shylock’s 

ressentiment and his desire for revenge.50 However, Shylock takes Antonio’s insults with “a 

patient shrug”.51 Antonio’s bad faith in the contract between himself and Shylock is not the 

main concern of the play. It is the void social contract between Shylock and the Christian 

Venetian state that is the real cause of his ressentiment. Shylock’s “ancient grudge”52 is caused 

by the oppressive state that refuses to recognise him as a citizen because he is a Jew. He is 

denied basic civil liberties as he is classified as an alien.53 Panu Minkkinen explains that when 

an original injury is not property dealt with, the man of ressentiment will start to identify his 
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injury everywhere.54 It can be argued that Shylock is projecting his original trauma onto 

Antonio.  

Nietzsche explains how the Christian religion endorses ressentiment with its values of humility 

such as “turning the other cheek” and “love for one’s enemy”. The inability to enact revenge 

or forgive unconditionally disempowers people, keeping them trapped in the unhealthy 

psychological state of ressentiment.55 The sentence handed down to Shylock that compels him 

to convert to Christianity is symbolic of his enduring and indestructible ressentiment. Even 

when Shylock tries to escape his ressentiment by taking positive action, the hegemony draws 

him back to a powerless and destabilising state.  

A counter view towards the spirit of ressentiment is presented by Jean Améry who was tortured 

by the Nazis in concentration camps during World War II. Unlike his fellow victims, Améry 

claims that conflict ought not to be resolved or smoothed over with reconciliation. Rather, 

conflict should be revealed.56 Améry aligns with Manderson who asserts that justice is made 

possible through tension, not consensus.57 Améry would defend Shylock’s inalienable right to 

resent.58  

Moreover, Améry criticises truth commissions that aim to turn his suffering into something of 

utilitarian value. Améry claims that atrocities such as genocide and torture have no objective 

character nor can they be reduced to a set of quantifiable facts. Any attempt to uncover the 

“truth” of such crimes is an insult, further intensifying his feelings of ressentiment. Améry 

declares: “Only I possess and possessed the moral truth of this blows that still today roar in my 

skull and I am therefore more entitled to judge, not only more than the perpetrator but also 

more than society that only thinks of its continued existence”.59 Similarly, in The Merchant of 

Venice, when Shylock is asked by the Duke to provide a reason for his ressentiment (so that 

social harmony can be restored), he replies: “I give no reason, nor I will not, more than a lodged 

hate and a certain loathing”.60  

IV THE STATELESS OTHER AND MEANINGLESS SUFFERING 

Shylock represents the “Other”.61 He is a social outcast.62 He is an alien to the Venetian state. 

He is Jewish while the other characters are Christian. The other characters view Shylock as 
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irrational and diabolical. He is seen to be closer to an animal – “wolfish, bloody, starved, and 

ravenous”63 – than a human being. The Merchant of Venice reflects the anti-Semitism that 

pervaded Europe in the sixteenth century.  

Political and cultural oppression leads Shylock to harbour feelings of ressentiment. The Ducal 

Court’s solution to the contractual disagreement between Shylock and Antonio, (and on a 

macrocosmic level, to remedy the problem of anti-Semitism), is to assimilate and naturalise 

Shylock into the Christian Venetian society. The difference and otherness that Shylock stands 

for are smoothed over by forced reconciliation. His suffering takes on a teleological value as 

he is appropriated to the image of the Christian Other and thus, into the totality of the Christian 

worldview.  

According to Emmanuel Levinas, suffering is inherently “useless”64 and all attempts to justify 

suffering is immoral.65 He condemns theodicy for its efforts to explain all suffering in the world 

as part of God’s higher plan.66 Levinas addresses collective suffering in Useless Suffering. He 

claims that justifying suffering is what enabled the murder of millions in the Holocaust to take 

place.67  

Levinas states that suffering can only become meaningful when the “Other” responds to the 

suffering. He explains: “When the sufferer is overwhelmed a possibility arises for an opening, 

a half opening, and, more precisely, the half opening that a moan, a cry, a groan or a sigh slips 

through – the original call for aid, for curative help”.68 After the sentence is handed down to 

Shylock and he is dispossessed of his religion and property, he laments, “I am not well”.69 

Shortly after these words are spoken, no more is heard from Shylock. He does not appear in 

the final act. Shylock is completely passive and without individual agency. He is overwhelmed 

with emotional suffering. He has become disembodied. He is totally powerless. None of the 

other characters respond to Shylock’s suffering. They carry on with their lives and festivities.  

The Merchant of Venice is rich with figurative allusions to the crucifixion of Christ. The Ducal 

Court becomes its own Golgotha. Shylock’s demand for a pound of flesh as security is no 

different from the Christian idea that Christ is sacrificed for the salvation of the soul.70 Antonio 

appears Christ-like. Antonio is prepared to sacrifice his life for Bassanio as Christ did for 

mankind. Before the execution of the punishment, he is lying on his back like Christ on the 

 
63 Shakespeare (n 2) 2049.  

64 Minkkinen (n 44) 528.  

65 William Edelglass, ‘Levinas on Suffering and Comparison’ (2006) 45(2) Sophia 43, 48 (‘Edelglass’). 

66 Richard White, ‘Levinas, the Philosophy of Suffering, and the Ethics of Compassion’ (2012) 53(1) Heythrop 

Journal. 111, 111-2 (‘White’).  

67 Ibid 111. 

68 Edelglass (n 64) 51. 

69 Shakespeare (n 2) 2322.  

70 Marci Hamilton, ‘The End of Law’ (1993) 5(1) Cardozo Studies in Law and Literature 125, 125.  



USQ Law Society Law Review Hayley Cohen Winter 2022 

 136 

cross.71 Antonio’s group of followers are like Christ’s disciples. His resolute disposition about 

his forthcoming punishment shares similarities with Christ who is willing to be crucified. 

Antonio says, “Let me have judgment and the Jew his will!”72  

If the punishment had been carried out by Shylock, the discourse of meaningless suffering 

would be appropriate in relation to Antonio. However, the punishment was never fulfilled. In 

the end, it is Shylock who is punished when he is forced to renounce his religion and convert 

to Christianity. Cultural difference and legal pluralism are destroyed so that social harmony 

can prevail. Suffering is made justifiable and meaningful within the theodicy framework. In 

the play, it is the Hobbesian Leviathan state that dominates. Shylock’s rights are secondary to 

security and social peace.  

The wound inflicted on Shylock is evident in the gaping hole that is left at the end of the play. 

His lack of presence in Act 5 leaves the audience wondering what happened to him. Levinas 

would argue that this hole provides an opening, a call for the “Other” to respond. Georgina 

Crawford chooses to ignore this opening as she heralds The Merchant of Venice as a play about 

the triumph of justice:  

The part played by mercy in the trial scene allows the approximation of Shylock and Antonio’s divergent 

values and the facilitation of a more harmonious bond for society, and reveals Shakespeare to be 

something of a social reformer. It is not implausible to suggest that Shakespeare would have had an 

affinity with Rawl’s social contract theory, with its main premise being the furnishing of rules by which 

people holding different values can co-exist and co-operate is an important aspect of justice.73 

Crawford’s argument is flawed. She contends that by the Ducal Court not prohibiting the 

practice of usury, Shakespeare stood for freedom, fairness and equality. Crawford states: “… 

the fact that Portia does not condemn the bond as being contra bono mores means she impliedly 

sanctions the practice of usury”.74 Crawford concludes:  

The consequence of the trial in The Merchant of Venice is the establishment of an overlapping consensus 

since future Shylocks can practice usury in Venice, so long as they choose the terms of their bargains 

more prudently than Shylock.75  

However, as Walter Cohen points out, the case presented before the Ducal Court was not about 

usury since Shylock never charged interest on Antonio’s loan. Cohen states: “The crisis of the 

play arises not from his insistence on usury, but from his refusal of it”.76 Further, the conversion 

of Shylock to Christianity does not encourage “future Shylocks” to practice usury. It prohibits 
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them. Judaism allows its adherents to practice usury while Christianity does not. Usury is 

against Christian law.  

Like the characters in the play who are blind to their hypocrisy, Crawford denounces Shylock 

as “self-righteous” while praising Antonio as “magnanimous”.77 By depriving Shylock of his 

religion and stripping him of his property, Crawford describes “Christians [as] more naturally 

included to generosity of spirit”.78  

Crawford ignores the litany of sufferings undergone by Shylock including the loss of his 

daughter, the theft of his goods, the physical and emotional abuse by the hands of Antonio and 

the other characters, the oppressive Venetian state that does not recognise him as a citizen and 

deprives him of basic civil rights and lastly, the displacement of his Hebrew cultural identity. 

Conversely, Antonio walks free, unscathed and 3000-ducat richer. Crawford’s idea of the 

“moderation of two opposing religions” requires the annihilation of one.79  

Crawford is an apologist for Shakespeare’s age. Crawford argues, “Shakespeare is innocent of 

the charge that his stance is anti-Semitic; we must throw our allegiances into reverse and 

vindicate the scapegoat”.80 Crawford justifies Shylock’s suffering by deifying Shakespeare.  

Crawford maintains that Shylock’s Jewishness is not the main concern of the play. Crawford 

asserts, “the fact that Shylock is a Jew is incidental to Shakespeare’s overall portrayal of the 

vulnerability of self-righteousness”.81 It is difficult to agree with Crawford since Shylock is 

presented as a Jewish stereotype. He is a moneylender who does not eat pork. Throughout the 

play, he is called “Jew” rather than his first name. The danger here is that the denial of 

Shylock’s Jewishness echoes the sentiments of those who deny the Holocaust – taking Levinas’ 

meaninglessness of suffering to whole other level.  

V CONCLUSION 

While the Ducal Court attempts to reduce law to a single scheme of justice, the audience must 

tear open the closed judgment in the play to allow for discourse and critical debate. Shakespeare 

is not a literary judge that provides moral and legal instruction. Nor is the text to be taken at 

face value. Rather, the irony and hypocrisy inherent in the play allow the audience to question 

institutions of power and normative values. Perhaps then, justice will be made possible.  
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