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LAW REVIEW VICE PRESIDENT’S ADDRESS 

Dear Readers, USQ Law Society Members and Legal Fraternity Members, 
 
The Journey to this address has been one of lessons learned, many late nights, phone calls to 
members of print media, and support from all members of the USQ Law Society Executive 
over the past 3 years. The Law Review was first identified as a potential project in early 2018, 
which was then greenlit by the executive and championed by then president Erin McDonald, it 
has since been my pleasure to hold the role of the Law Review Director for the past 2 years, 
working under the immediate past president David Rawnsley and finally working upon the 
groundwork laid during 2019, the opportunity to continue working towards publication under 
the guidance of Katie Lush. 
 
First and foremost I would like to thank the following: the past and present Executive of the 
USQ Law Society for all the support they have offered during the process to build the systems 
and structures that will enable the Review to grow and thrive long after they have all left USQ; 
Kevin Creed and other members of the Chronicle team, thank you for answering emails and 
phone calls at odd hours and agreeing to meet to workshop through foundational issues to 
enable a solid framework for the Review to stand upon; Juli Robertson and others from JTB 
Consulting, thank you for aiding in the construction of a stakeholder engagement plan and 
lending your expertise in relation to print marketing and publications; The numerous baristas, 
cafes and coffee machines that kept not only myself but the entire Editorial Board fuelled over 
the past few months throughout the peer-review process; Ian Remfrey, thank you for stepping 
into the role of the Editor-in-Chief and lending your thoughts into the realm of Academic 
writing and integrity; the entire Editorial Board, thank you for working on an extremely tight 
timeline and volunteering your time to aid in the delivery of the USQLS Law Review; and 
finally I would like to thank all contributors that submitted articles for publication, without you 
the Law Review would not be possible. 
 
It is officially my pleasure to welcome you, the Reader, to the inaugural issue of the USQLS 
Law Review. 
 
Kind Regards, 
Tory Webb 
Law Review Director 
USQ Law Society 
 



USQ Law Society Law Review  Winter 2021 

 2 

EDITOR-IN-CHIEF’S ADDRESS 

Dear Esteemed Readers and Legal Enthusiasts, 
 
Being part of the University of Southern Queensland Law Society Law Review (USQLS Law 
Review) has been a great honour. From assisting in the sharing of ideas, the pursuit of 
knowledge and naturally the growth of society, there is nothing more fulfilling. I am grateful 
to each of those who have contributed their writing, sharing their intellect, ideas, and dreams 
for a better world. I am greatly appreciative of the editors who have reviewed the articles and 
ensured that they are of the highest quality. A big thank you goes to our Law Review Director, 
Tory Webb, for his tremendous work ethic and phenomenal achievement in founding the 
USQLS Law Review over the last three years. It has been a great privilege to have worked 
with, and have been mentored by Tory with the Law Review, as his knowledge and skills are 
evidently boundless. I would like to mention and thank the University of Southern Queensland 
Law Society Executive for the support, guidance, and the great example that they have set. One 
last thankful mention to my family and friends who have encouraged and believed in me every 
step of the way. 
 
This law review is a representation of the cohort of brilliant minds who have worked tirelessly, 
researching, drafting, compiling, and proofreading their scholarly articles, to ensure that the 
world may behold the articulate ideas of the next generation of legal professionals. I 
wholeheartedly wish that you the reader, will enjoy, and receive tremendous value from the 
USQLS Law Review as a whole, as well as the knowledge that has been poured into the 
creation of each article. I greatly encourage feedback, as it will only better equip us to provide 
the world with even greater scholarly articles, more valuable tools to advance the realms of 
law, and the USQLS Law Review as a whole. 
 
Please enjoy the following law scholarly articles brought to you by the USQ Law Society. 
 
Kind regards, 
Ian M.C. Remfrey 
Editor-in-Chief 
USQ Law Society Law Review 
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NATIONHOOD POWER & 
INTERGOVERNMENTAL IMMUNITIES: 

WHERE DOES THE POWER VEST*  
JASON LANDER 

 

When a crisis, emergency or a national co-ordinated response is required, there may be 
instances that enliven the power of the executive. These types of scenarios and previous 
national crises have attempted to be categorical distinguished, to guide or possibly limit the 
use of nationhood power. This paper specifically highlights the development, and usage of the 
language pertaining to nationhood power, which the High Court is reluctant to provide a 
general rubric or set criteria on. However, they all share a common trend by falling outside a 
direct head of power within the Australian Constitution. This article refers to a hypothetical 
piece of federal legislation, to clarify how the executive can rely on previous High Court 
rulings when utilising nationhood power, and whether the fictious legislation adheres to the 
doctrine of intergovernmental immunities.  

*Special mention to Dr Jeremy Patrick, who currently teaches the constitutional law course at 
the University of Southern Queensland. I never thought this area of law would captivate me, 
or would I continue to gravitate towards reading further High Court decisions on various 
constitutional matters. We are fortunate as students to have a lecturer like yourself, who is well 
versed in multiple constitutions across the world. This provides us with a deeper appreciation 
and understanding of the doctrines and ideas that form governance and shape rulemaking.    

 

  

 
* Submitted for assessment in LAW2221 
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This paper was written for a constitutional law assignment and the first page will provide 
context to the question and issues that will be discussed: 

Due to escalating concern over the spread of Covid-19 (“coronavirus”) in Australia, the Federal 
Government has decided to intervene. Parliament has passed a new piece of legislation that, 
upon receiving royal assent, will come into effect on 15 April 2020. The bill is titled the 
Coronavirus Attack, Response, and Defense Act (“CARDA”).  

Relevant provisions include the following: 

• Section 1 of CARDA declares a national state of emergency in Australia necessitating 
an immediate, coordinated response.  

• Section 2 of CARDA places all State government ministries of health under direct 
control of the Federal Government. All State employees who work in the fields of 
nursing, medical research, medical care, and like fields are to be considered employed 
by, and serve at the direction of, the Federal Government for the duration of the 
emergency declared in Section 1.  

• All policy decisions relating to controlling Covid-19 are to be made by the Prime 
Minister, Cabinet, and their subordinates. Although politically popular, concern has 
arisen in some quarters about the constitutionality of CARDA.  

 

Essay Question: Discuss whether CARDA can be supported by the inherent nationhood 
head of power and then address whether Section 2 complies with the doctrine of 
intergovernmental immunities. 
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I INTRODUCTION  

This article will be addressing whether the Coronavirus Attack, Response, and Defense Act 
(CARDA) has the constitutional validity under the inherent nationhood head of power of the 
Australian Constitution (AC) under the head of power section 51 (xxxix), by the operation of 
section 61 of the AC. The second part of the essay will be addressing whether section 2 of 
CARDA complies with the doctrine of intergovernmental immunities, and a discussion on how 
the executive can potentially interfere with states and their ability to function as a government 
will be elaborated on. Relevant case law will be analysed and applied to explain how the 
executive can implement CARDA, while pointing out characteristics that need be highlighted, 
due to the level of ambiguity on how nationhood powers operate and the issues that arise from 
overusing them. A conclusion will be provided with a few recommendations, to clarify 
potential avenues that could alter the course of the effectiveness of the CARDA.  

In order for the executive to enact legislation, that is constitutionally valid, there must be a head 
of power that allows them to do so, which is supported under section 51 of the AC.1 However, 
there are two forms of non-statutory executive power that can also be of relevance when the 
executive are attempting to respond to national emergencies through introducing new 
legislation, which cannot be categorised into a head of power listed in section 51 of the AC. 
Firstly, the powers said to be a consequence of nationhood. Secondly, powers that are necessary 
to respond to an emergency or a crisis.2 Therefore, nationhood power is the power of the 
commonwealth, specifically the executive, to make laws due to the inherent nature, implied 
nature or an expected duty that can only be achieved by the executive.3    

 

II NATIONHOOD POWER 

A History of Development 

One of the earliest ideas that contributed to the formation of nationhood power can be attributed 
to the case of, R v Sharkey (1949) 79 CLR 121(Sharkey). Dixon J comments on the power that 
is contained within a government institution, and thereby giving the foundations for the concept 
of nationhood power to arise.4 However, the power is not expressly given but due to the nature 
of having a federal government, as a political institution, nationhood power becomes an 
incidental power.5 There was no mention of nationhood power in the case of Sharkey, but the 
language used paved way for the idea of the inherent authority and character of the 

 
1 Commonwealth of Australia Constitution Act 1900 (Imp).  
2 K M Hayne, Executive Power, (2017) 28 PLR 236.   
3 Dr Max Spry, The Executive Power of the commonwealth: its scope and limits, Law and Public 
Administration Group, Research Paper 28 (1995-96).  
4 R v Sharkey (1949) 79 CLR 121. 
5 Ibid 
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commonwealth, to extend and develop legislation, which will be mentioned later on and later 
cases applied these notions and concepts into the framing of nationhood power.6 

As previously mentioned, there are two forms of non-statutory executive powers, which 
notably came to light in the case of Pape v Commissioner of Taxation (2009) 238 CLR 1(Pape), 
the matter before the High Court of Australia was concerning how Australia was facing a global 
financial crisis, and the executives subsequent decision to intervene and utilise nationhood 
powers to enact legislation.7 His Honour French CJ defines where the power of nationhood is 
vested, in conjunction with section 51(xxxix) of the AC, this helps to answer part of the first 
question of the essay, by highlighting where the CARDA can be raised in reference to the AC: 

“The collection of statutory power and prerogative powers and non-prerogative 
capacities form part of, but do not complete, the executive power. They lie within the 
scope of s61, which is informed by history and the common law relevant to the 
relationship between the Crown and Parliament... It has to be capable of serving the 
proper purposes of a national government”.8     

The definition given by French CJ is the idea of,  purposes of a national government, which  
was first supported by Mason J, in the case of Victoria v Commonwealth and Hayden (1975) 
134 CLR 338 (AAP).9 Mason J acknowledged that the executive has the power to actively 
engage in areas, where only the federal government can achieve the desired or required 
outcome, however, limitations placed on this power were not exhaustively defined in the AAP 
case:   

“is not limited, but that it includes responsibilities ... a capacity to engage in enterprises 
and activities peculiarly adapted to the government of a nation an which cannot 
otherwise be carried on for the benefit of the nation”. 10 

The quotes just mentioned in Pape and the AAP case, provides a definition of nationhood 
powers and directs the discussion to where this nationhood power lies within the AC. Section 
61 of the AC is the source of where the nationhood powers are vested.11 However, the 
developments found within Pape provide further interpretation of the AC by distinguishing 
when the executive exercise nationhood powers, it may sometimes be the subject to legislation 
under section 51(xxxix) of the AC.12  

This crucial development in case law found in the APP and Pape case is fundamental to 
understanding how the nationhood powers are to be applied when the executive are seeking to 
introduce the CARDA, or other legislation in response to national emergencies that fall outside 

 
6 R v Sharkey (1949) 79 CLR 121, 149. 
7 Pape v Commissioner of Taxation (2009) 238 CLR 1. 
8 Pape v Commissioner of Taxation (2009) 238 CLR 1, 60.  
9 Victoria v Commonwealth and Hayden (1975) 134 CLR 338.  
10 Victoria v Commonwealth and Hayden (1975) 134 CLR, 396,397.  
11 Ibid; Pape v Commissioner of Taxation (2009) 238 CLR 1, 60. 
12 Mellissa Hogg, Charles Lawson, The watershed for Commonwealth appropriation and spending after Pape 
and Williams? (2014) 21 AJ Admin L 145, p145-148.  
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a direct head of power. There are caveats and obviously further critiques of how nationhood 
power is to be applied to the ever-increasing threats and emergencies faced by our nation, 
which was succinctly described by Heydon J in Pape.13 Heydon J succinctly analyses how the 
modern use of language has cleverly labelled most issues as emergencies, and, therefore, 
created a public platform and expectation that the federal government should intervene swiftly. 
Most notably Heydon J provides an illuminating criticism of the inherent power found within 
nationhood power, in relation to how it can be overused and mistreated by the executive: 

“The great maxim of governments seeking to widen their constitutional powers would 
be: ‘Never allow a crisis to go to waste’.14  

Therefore, Heydon J may be attempting to set out that any future developments in case law, 
which would set out a list of limitations of what constitutes the criteria of a crisis, or emergency, 
would potentially contribute to the ability of the executive to overuse nationhood power, and 
potentially encourage the executive in awakening the nationhood powers.  

However, in the case of Davis v Commonwealth (1998) 166 CLR 79 at [107] (Davis), Brennan 
J provides an overview of how limitations, or specifically definitions, cannot simply be listed 
for how section 61 in conjunction with section 51 (xxxix) of the AC should be categorised or 
defined:   

“The scope of s61 has not been charted nor, for the reasons which [Mason J] stated [in 
the AAP case] is its scope amenable to exhaustive definition. But it is not necessary to 
 attempt an exhaustive definition in order to ascertain the operation of s 
51(xxxix) in conjunction with s61.”15 

Throughout the cases of Davis, Pape and the APP the underpinning theme, when defining what 
a general rubric of national concerns or crisis may be which would allow the federal 
government to intervene would be better understood, when the crisis presents itself to the 
nation. This is clearly distinguished in how Gummow, Creenan and Bell JJ articulately describe 
the crisis the federal government faced, when reaching their decision in the case of Pape.16  

The descriptive language used by the High Court Justices in Pape succinctly portrays how 
economic forecasts were used to clarify how the crisis is to be viewed, thereby painting a bleak 
picture with reference to the great depression, World War I, and the crux of the matter ‘an 
economic slowdown’. While referencing reputable independent bodies, such as the 
International Monetary Fund to support the impending nature of the crisis.17  

 
13 Pape v Commissioner of Taxation (2009) 238 CLR 1, 192. 
14 Ibid. 
15 Davis v Commonwealth (1998) 166 CLR 79, 107.  
16 Pape v Commissioner of Taxation (2009) 238 CLR 1 at [88]–[89]. 
17Ibid. 
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B Application of Nationhood Power to enable CARDA 

Therefore, so long as the current crisis that is requiring the CARDA has developed ‘national 
concern’ which will then promote the executive in utilising their inherent nationhood power, 
under section 61 of the AC and conjunction with section 51(xxxix) of AC. The executive is not 
required to satisfy a prerequisite or meet a set standard of what a crisis entails, before relying 
on the nationhood powers. This idea is also supported by French CJ within the Pape case:  

“A class of events or circumstances which might, under some general rubric such as 
‘national concern’ or ‘national emergency’, enliven the executive power...”.18   

French CJ statement is one of the most poignant statements made in relation to whether 
constraints are required, when utilising nationhood powers and what constitutes the executive 
to enact such powers. French CJ,  has clearly expressed concern that by labelling what is and 
what is not a crisis, enables the executive to use it to their personal agenda, and extend their 
power to manipulate a crisis for their advantage.19   

A notable academic on the topic of nationhood power, Anne Twomey, has cleverly 
distinguished that the majority judgments found within Pape has eschewed any reference to 
the notion of nationhood power.20 Anne Twomey’s observation and critique expressly states 
the High Court’s decision in Pape seldom helps to further explain how nationhood power is to 
be viewed, applied or even defined.21  

On the contrary, this succinctly written idea raised by Anne Twomey may help to clarify why 
previous High Court Justices have historically been reluctant to provide an exhaustive list of 
what constitutes a crisis, which would therefore enable the executive to exercise their power 
more broadly. However, in Pape both the majority and the minority upheld the views of Dixon 
J in case of the Communist Party Case that: 

“History ... shows that in countries where democratic institutions have been 
unconstitutionally superseded, it has been done not seldom by those holding the 
executive power. Forms of government may need protection from dangers likely to arise 
from within the institutions to be protected.”22 

When applying the developments within the case law discussed already to the first essay 
question, there is not enough supportive evidence that addresses the nature and future threats 
to the nation, if no federal government action is taken, or to what degree the nation is requesting 

 
18 Pape v Commissioner of Taxation (2009) 238 CLR 1, 10. 
19 Pape v Commissioner of Taxation (2009) 238 CLR 1 at [10]. 
20 Ibid at [133] as per French CJ, [242] as per Gummow, Crennan and Bell JJ. 
21 Twomey Anne, Pushing the Boundaries of Executive Power – Pape, the Prerogative and Nationhood Powers, 
(2010) 34(1) Melbourne University Law Review 313. 
22 Pape v Commissioner of Taxation (2009) 238 CLR 1 at [497] as per Heydon J; Twomey Anne, Pushing the 
Boundaries of Executive Power – Pape, the Prerogative and Nationhood Powers, (2010) 34(1) Melbourne 
University Law Review 313. 



NATIONHOOD POWER AND INTERGOVERNMENTAL IMMUNITIES: WHERE DOES THE POWER VEST 

 9 

federal government intervention at all, before the CARDA act received royal assent. This 
would be considered a caveat to the recommendations made below.  

C Conclusion of Nationhood Power 

The federal government of the time has the implied power to enact the legislation according to 
the use of the executive power under section 61 of the AC, in conjunction with section 
51(xxxix). However, depending on the surrounding circumstances at the time CARDA is 
introduced two possible outcomes will be suggested, found within case law previously 
discussed. Firstly, the crisis must be something only the federal government could achieve and 
that it can only be used for the benefit of the nation.23 

Secondly, the crisis cannot be more appropriate for the states to legislate on the matter.24 The 
federal government may successfully raise the legislation under the nationhood powers, but it 
may become constitutionally invalid later, when being applied to the nation through the states 
mechanisms and resources, as found in the case of Williams I.25 

However, the CARDA would have a higher degree of constitutional validity should it be 
supported with accompanying federal funding, by enabling the federal government to act with 
its  own resources from the consolidated revenue fund in the form of an appropriation bill, 
which would provide assistance to the states to help combat the crisis, as supported in the 
decision of Williams II.26 However, there is no mention of federal government spending to 
support this act, or any intention of federal contribution, or an appropriation bill to support it, 
and therefore it cannot be assumed that it would be seeking to do so.   

  

 
23 Davis v Commonwealth (1998) 166 CLR 79; Victoria v Commonwealth and Hayden (1975) 134 CLR 338. 
24 Commonwealth v Tasmania (1983) 158 CLR 1; Pape v Commissioner of Taxation (2009) 238 CLR 1.  
25 Williams v Commonwealth (No 1) (2012) 248 CLR 156. 
26 Williams v Commonwealth (No2) (2014) 88 ALJR 701. 
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III INTERGOVERNMENTAL IMMUNITIES 

A Special Burden or Curtailment 

The purpose of intergovernmental immunities is to set out and define the principles and rules 
that govern how the state and commonwealth are either entirely, or partly immune from each 
other’s laws. The implied reasoning behind this is to ensure the autonomy, and integrity of both 
governments be maintained, and thus, limiting the circumstances for each government to be 
directly involved in each other’s governing and operation of their respective jurisdiction.27 

In answering question two of the essay a discussion that points out the key developments within 
case law, will seek to clarify the rule of intergovernmental immunities combined with 
dissenting concerns regarding this area of law. The High Court first developed a broad doctrine 
of implied immunities, within the case of D’Emden v Pedder (1904) 1 CLR 91 (Pedder), which 
established that the federal and state governments could not fetter, control or interfere, in 
addition, that both levels of government are immune from each other’s law.28 Within the 
decision the High Court clearly establishes the notion of sovereignty that is held separately 
within the state and federal levels of government, which formed part of the reasoning for the 
implied immunities doctrine.  

The implied immunities doctrine was rejected in the Amalgamated Society of Engineers v 
Adelaide Steamship Co Ltd (1920) 28 CLR 129 (Engineers) case. Where the proceedings began 
in the Commonwealth Arbitration Court, to assist a state-based trade union in seeking better 
conditions of employment. The majority of Justices in the Engineers case distinguished that, 
when more decisions are made and compared to previous decisions, in reference to the AC, the 
clearer it becomes that no set principle can account for them.29 

The next major development for the doctrine of intergovernmental immunities can be attributed 
to the Melbourne Corporation v Commonwealth (1947) 74 CLR 31 (State Banking) case.30 The 
case involved the federal government legislating that state and local governments be forced to 
transfer their banking business to the Commonwealth Bank of Australia.  Two major principles 
were derived from the outcome of this case, which would go on to be applied in further case 
law.  

Firstly, federal governments cannot pass legislation that discriminates against states or imposes 
particular burdens on them.31 Secondly, neither government may abolish or destroy the other, 
nor pass laws which, curtails or interferes in a substantial manner with the exercise of 
constitutional power.32 The second principle was introduced by Rich J and Starke J, however, 

 
27 Nicolee Dixon, Limiting the Doctrine of Intergovernmental Immunity, Queensland University of Technology   
Law Journal, p1-3.   
28 D’Emden v Pedder (1904) 1 CLR 91.  
29 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 at [141]. 
30 Melbourne Corporation v Commonwealth (1947) 74 CLR 31.  
31 Melbourne Corporation v Commonwealth (1947) 74 CLR 31 at [79]. 
32 Ibid [74], [75]. 
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the particular use of language that would be applied and mentioned in future developments of 
High Court judgements was derived in Starke’s passage:  

“Curtails or interferes in a substantial manner with the exercise of constitutional power 
by the other”.33   

The two principles within the State Banking case have often been referred to as the “The 
Melbourne Corporation Doctrine” (MCD), which would later be applied in the Queensland 
Electricity Commission v Commonwealth (1985) 159 CLR 192 (QEC) case.34Mason J applies 
the two-part principle of the MCD in QEC and provides a three-point definition that helps 
direct his finding, which leads to raising the idea that when the Commonwealth Parliament 
passes new legislation, it may interfere with the states without raising or being described as 
discrimination. This key distinction made by Mason J in QEC paved the way for further 
development of the doctrine of intergovernmental immunities. Mason J defines this by 
stating:    

“The object of implied prohibition is to protect the state in the exercise of its functions 
from the operation of discriminatory laws whether the functions are discharged by the 
executive government or by an authority brought into the existence by the state to carry 
out public functions even if the authority acts independently and is not subject to 
government direction and even if its assets and income are not property of the state”. 
35 

In QEC all High Court Justices expressed support for a more general rule which would further 
develop the principle reached by Rich J and Starke J in the State banking case.36 The implied 
immunities principle required further developments, which had its foundations in general, non-
discriminatory commonwealth legislation, which Starke J provided the descriptive language 
for, and Rich J raised in a separate connotation, in the State banking case.37    

Further development of how intergovernmental immunities operate were reached in the case 
of Austin v Commonwealth (2003) 215 CLR 185 at [267] (Austin). The High Court would 
answer the call to provide a more general rule on intergovernmental immunities, as expressed 
by the High Court Justices in QEC.38 The majority judgment set out to further develop the 
MCD by distinguishing, there is no requirement to have a principle focusing on whether some 
form of discrimination has been, or was intended to be present, within the operation of the 
newly introduced federal legislation.39 Additionally, to prove otherwise is no longer a 
requirement in establishing intergovernmental immunity as discussed in Austin, where the High 

 
33 Ibid [75].  
34 Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192. 
35 Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 at [218]. 
36 Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 at 
[206],[217],[226],[231],[247],[260]. 
37 Melbourne Corporation v Commonwealth (1947) 74 CLR 31 at [65-66], [75]. 
38 Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 at 
[206],[217],[226],[231],[247],[260]. 
39 Austin v Commonwealth (2003) 215 CLR 185 at [248], [249]. 
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Court Justices found that there is but only one limitation present, while unanimously agreeing 
and re-invigorating Mason J passage in QEC: 

“Discrimination against the States or their agencies may point to a breach as may a 
special burden placed upon the states by a law of general application.”40   

In Austin, the High Court Justice’s discussion on, the form of the legislation being considered 
and substance, of how the MCD applies to the given facts was a crucial development.41 The 
majority decision details a discussion concerned with, form over substance, which refers to 
whether the law in question benefits from entering deliberation about whether there is any form 
of discrimination against the states present.42 On the contrary, defining and precisely labelling 
what is not deemed to be discrimination, holds an equal amount of concern for the further 
applications of the intergovernmental immunity doctrine. As the executive could potentially be 
left with a set of criteria that would enliven their power.  

The majority judgment clearly highlights that to partake in this way of deliberation derails the 
substantive analysis, as the substance of the law is the pertinent matter which requires 
deliberation and clarification.43 Therefore, only the second principle of the MCD should be 
required when attempting to establish the doctrine of intergovernmental immunity. 

In Austin, the majority decided that the Protected Funds Legislation was invalid.44Gaudron, 
Gummow and Hayne JJ refer to a passage in the case of Re Australian Education Union; Ex 
Parte Victoria (1995) 184 CLR 188 (AEU), where Brennan J lists the essential organs of 
government: 

“The essential organs of government – the Governor, the Parliament, the Ministry and 
the Supreme Court – are the organs on which the ‘existence and nature’ of the body 
politic depends ... The existence and nature of the body politic depends on the 
attendance to their duties of the officers of the essential organs of government and their 
capacity to exercise their functions.”45   

The dissenting judgment made by Kirby J, agreed with the majority judgment made within the 
case of Austin regarding the MCD being limited to one limitation only.46 However, Kirby J did 
not agree with the majority in the decision when referring to AEU, as Kirby J expressed that it 
did not contravene the limitation identified in Austin, being the second principle raised in the 
State Banking case and later applied in the QEC. Kirby J concludes by stating the legislation 
does not interfere with the essential governmental activities of a state and there is no concern 
for the continued existence and integrity of a state.47Kirby J went on to critique that the 

 
40 Ibid 38 at [260]. 
41 Austin v Commonwealth (2003) 215 CLR 185 at [257], [258]. 
42 Ibid. 
43 Ibid 39 at [249]. 
44 Austin v Commonwealth (2003) 215 CLR 185 at [267]. 
45 Re Australian Education Union; Ex Parte Victoria (1995) 184 CLR 188 at [233]. 
46 Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 at [301]. 
47 Ibid at [313]. 
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reasoning used by the majority implies a lack of objectivity and they were overprotective of 
judicial officers, which is consistent in the both Austin and when his Honour reached a decision 
in the case of Wilson.48 

B The Current Approach 

The implied immunities principle reached in Austin is reinforced in its application in the 
decision of Clarke.49 In Clarke, Gummow, Heydon, Kiefel and Bell JJ made six points when 
reaching their decision.50 This paper will only focus on four of the six points, as they directly 
relate when answering question two of the essay.   

Firstly, the second point raised by the majority in Clarke identify that members of the state 
legislature as being critical to function as a government. In the current scenario state 
government health ministers being placed under the direct control of the federal government, 
would clearly be classified as a critical factor.  

Secondly, the third point addresses the question of the relevance of the size of the financial 
burden within the case of Clarke, and the majority refer to the remarks made by Gleeson J in 
Austin. Where it was stated that the impairment of constitutional status and interference with 
capacity to function as a government, rather than the imposition of a financial burden should 
be considered the heart of the matter at hand.51 There is no mention of the federal government 
providing funding to the states, or an appropriation bill to support CARDA. Therefore, this 
would be easily established in the current scenario as state resources and the previously 
allocated budget would be utilised in fulfilling the operation and fulfilment of CARDA.  

Thirdly, the fifth point raised by the majority reinforce their support for how the notion of 
discrimination was interpreted and applied in Austin. Without expressly labelling what is 
discrimination, there is potential to raise this point as the states have been put in a worse 
position which may be labelled as discrimination, due to how CARDA is to be currently 
implemented and not allowing the states to manage parts of, or the entire issue with their own 
autonomy.  

Finally, the majority apply the principle reached in Austin, being the special burden and 
curtailment of capacity of the States to function as governments.52There hasn’t been any 
mention of how CARDA is currently impacting the states, but it can be reasonably understood 
that the functioning of the state and their mechanisms have been curtailed, or burdened and 
will continue to be if CARDA is to continue operating in its current form.    

The dissenting judgment made by French CJ in Clarke applies a multifactorial assessment and 
provides a six point framework in reaching his Honours decision.53 The supportive reasons for 

 
48 Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1996) 189 CLR 1 at [47]-[50]. 
49 Clarke v Federal Commissioner of Taxation (2009) 240 CLR 272.  
50 Ibid at [305]-[307]. 
51 Austin v Commonwealth (2003) 215 CLR 185 at [219]. 
52 Ibid at 249. 
53 Clarke v Federal Commissioner of Taxation (2009) 240 CLR 272 at [299]. 
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this approach mentioned that the implied immunity principle that was distinguished in the case 
of Austin, was and always has been, evaluative. French CJ mentions that when judging whether 
the effects of a law, in regards to, the capacities or functions of the states are significant should 
be judged, qualitatively, in reference to its practical effects.54 This is yet to be applied in any 
leading case law, but instead carries a persuasive tone, due to it being made in reference to the 
case of Austin, which is relatively recent. However, one may conclude that French CJ 
multifactorial assessment inherently carries a view to potentially draw too narrow, and thus, 
limit the scope for the High Court to apply their reasoning when attempting to classify or apply 
whether intergovernmental immunity is present.  

C Conclusion of Intergovernmental Immunities 

In summary, the executive would be left with a substantial chance of interfering with state 
power by interfering with the state health ministers and other high level officials within the 
health departments of each state, and therefore a curtailment or special burden would likely be 
placed on the states and their ability to function as a government, as found in the second 
principle of the MCD and raised in the decision of the QEC and later clarified through the case 
of Austin and then confirmed in Clarke.  

However, the executive should consider providing funding to support CARDA and consider to 
either provide funding directly to the states in accordance with section 96 of the AC, which is 
supported by the outcome of the decision in Williams II. In Conclusion, it is likely that the 
states would be able to establish an intergovernmental immunity against section 2 of CARDA 
as supported by the case law previously discussed. 

 

 
54 Ibid at [298]. 
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SHOULD AUSTRALIA FOLLOW THE BRITISH 
MODEL AND ADMIT BAD CHARACTER 

EVIDENCE AS SET OUT IN SECTIONS 98-113 
OF THE CRIMINAL JUSTICE ACT 2003 (UK)?* 

KATIE LUSH 
I INTRODUCTION 

The question of whether Australia should follow the UK model as set out in ss 98-113 of its 
Criminal Justice Act (CJA) for admitting bad character,1 is one that can only be answered by 
looking at the issues involved in bad character evidence, the common law applied in some 
Australian states, Australia’s uniform Evidence Act (UEA),2 and the UK model itself.  

The complexity of this review and evaluation is compounded by the lack of uniformity in 
Australia regarding the rules of evidence. Hence, whilst following the UK model might have 
the potential to be a beneficial option for Australia, it is unlikely, at this stage at least, that such 
a move would be implemented uniformly across all Australian jurisdictions. Therefore, this 
paper will look at the Australian situation as two distinct jurisdictions, using Queensland as the 
common law jurisdiction and New South Wales and Victoria as the UEA jurisdictions.  A 
conclusion will thereafter be drawn as to whether either of these jurisdictions should follow 
the UK model.  

II BAD CHARACTER EVIDENCE 

Bad character evidence is a broad term that can encompass issues such as propensity, similar 
facts, previous convictions and credibility. Neither the Queensland legislation nor the UEA has 
a specific definition for bad character evidence.3 Defining the term is further complicated in 
Australia as ‘there is a lack of clarity on the meaning of character evidence either in the legal 
commentaries or in the case law.’4 A useful definition can be found in the CJA s 98 which 
states that bad character is ‘evidence of, or of a disposition towards, misconduct’, with 
misconduct being defined in s 112 as ‘the commission of an offence or of other reprehensible 
behaviour’.5  

Character evidence can be ‘relevant to [a person’s] credibility as a witness, or to a ...fact in 
issue in the case’.6 Most often character evidence is adduced to establish a line of reasoning 

 
*Submitted for assessment LAW3321. 
1 Criminal Justice Act 2003 (UK) ('CJA 2003'). 
2 Evidence Act 1995 (Cth) (‘UEA’). 
3 Evidence Act 1977 (Qld); UEA (n 2). 
4 Andrew Hemming and Robyn Layton, Evidence Law in Qld, SA and WA (Thomson Reuters, 2017) 345. 
5 CJA 2003 (n 1) ss98, 112. 
6 Hemming and Layton, (n 4) 346. 
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that helps prove the offence.7 Bad character evidence has, historically, been highly contentious 
and the subject of a wide range of restrictive measures due to its potential ‘to threaten factual 
accuracy, efficiency and liberal values.’8 The court has described the exclusion of bad character 
evidence as ‘one of the most deeply rooted and jealously guarded principles of our criminal 
law'.9 However, it is a principle that has created considerable confusion and contradictory 
decisions, due to the underlying conflicting policy considerations of preventing the admission 
of unfairly prejudicial evidence on the one hand and of ensuring that probative evidence is put 
before the trier of fact on the other.10  

As early as 1894, the court recognised that ‘it may often be very difficult to draw the line and 
to decide whether a particular piece of evidence is on the one side or the other', in order to be 
excluded.11 This situation is further compounded by the purpose for which character evidence 
is put forward, because it often happens that ‘a fact offered as evidence is admissible if 
considered from one view-point [or purpose] and inadmissible if considered from another.’12 

Attempts to reform the law in regard to the admissibility of bad character evidence have been 
met with mixed results, since some judges have explicitly considered that the common law 
rules were ‘regarded as reasonably well settled, and capable of straightforward application’, 
whereas the principles in the UEA were described as ‘exceedingly complex and extraordinarily 
difficult to apply.’13 This complexity and difficulty would not seem to be in step with the 
Australian Law Reform Commission’s (ALRC) purpose and findings, which encompass the 
need to simplify the rules for bad character evidence due to their complexity and confusion.14 

Bad character evidence is becoming recognised as being of particular importance in cases of 
child sex offences. The Royal Commission into Institutional Responses to Child Sexual Abuse 
(Royal Commission) reported that the exclusionary rules tended to give offenders impunity, 
and that allowing evidence of other alleged victims was vital in addressing the issues of access 
to justice for complainants.15 The research into the behaviours of sex offenders and, in 
particular child sex offenders, has shown the law to be at odds with offenders’ patterns of 
behaviour, which are widely variant.16 

 
7 Ibid. 
8 David Hamer, ‘The Legal Structure of Propensity Evidence’ (2016) 20(2) The International Journal of 
Evidence & Proof 136. 
9 Maxwell v DPP [1935] AC 309, 317; Pfennig v The Queen (1995) 182 CLR 461. 
10 David Hoitink and Anthony Hopkins, ‘Divergent Approaches to the Admissibility of Tendency Evidence in 
New South Wales and Victoria: The Risk of Adopting a More Permissive Approach’ (2015) 39 Criminal Law 
Journal 303. 
11 Makin v A-G for NSW [1894] AC 57. 
12 Peter Brett, ‘Abnormal Propensity or Plain Bad Character’ (1953) 6(4) Res Judicatae 471, 473. 
13 Velkoski v The Queen [2014] VSCA 121 [33]('Velkoski'); UEA (n 2). 
14 Australian Law Reform Commission, Uniform Evidence Law (Report 102, December 2005). 
15 The Royal Commission into Institutional Responses to Child Sexual Abuse (Final Report, December 2017) 
vol 17. 
16 Annie Cossins, ‘The Behaviour of Serial Child Sex Offenders: Implications for the Prosecution of Child Sex 
Offences in Joint Trials’ (2011) 35 Melbourne University Law Review 821. 
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The ability to admit bad character evidence under the common law has been highly restricted, 
which has resulted in the various legislative regimes adopting a variety of approaches with 
varying degrees of inclusion, rather than any degree of uniformity.  

III QUEENSLAND – A COMMON LAW JURISDICTION 

In Queensland the Evidence Act, unlike the UEA and the CJA, is not a codification of the rules 
of evidence and, therefore, the common law rules apply to questions of admissibility of 
evidence. Evidence of past criminal conduct or bad character evidence, including propensity 
or similar fact evidence, ‘can be highly prejudicial to the defendant because of the human 
tendency to infer guilt from past conduct.’17 To prevent the defendant from being unfairly tried, 
such evidence has to meet the admissibility threshold that there be ‘no rational explanation for 
the evidence consistent with innocence’, known as the Pfennig test.18 This is a very high 
threshold, but one where the character evidence should be viewed in the context of the entire 
case and taken together with the other evidence.19 Otherwise, if the threshold is applied in 
isolation, it ‘is difficult to see how it would ever be satisfied’.20 In applying the Pfennig test, 
the court will also apply the striking similarities test, which assesses the degree of similarity of 
previous actions in order to assess if this type of bad character evidence is admissible.21 All 
common law tests used to assess the admissibility of evidence are further filtered through the 
fundamental principle that the probative value of the evidence must outweigh its prejudicial 
effect.22  

In order to make the determination of whether the evidence meets the admissibility threshold, 
the court must make a subjective assessment of the ‘issues of relevance, sufficient probative 
force and whether it is just to admit the evidence.’23 It could be argued that the extent to which 
a judge has the discretion to restrict evidence put before a jury is one of the significant problems 
with the common law threshold. Additionally, the subsequent need to provide detailed judicial 
directions to the jury around how to use any bad character evidence that has been admitted 
further erodes the use of bad character evidence. 

The ALRC recognised this issue when it assessed research on the effectiveness of judicial 
directions and found they are not always complied with, and could even have the opposite 
effect in some instances.24 Additionally, some commentators have observed that the resultant 

 
17 Ibid 843. 
18 Pfennig v The Queen (1995) 182 CLR 461, 483 ('Pfennig'). 
19 Ibid 485, 478. 
20 David Hamer, ‘Tendency Evidence in Hughes v the Queen: Similarity, Probative Value and Admissibility’ 
(2016) 38 Sydney Law Review 491, 501. 
21 DPP v Boardman [1975] AC 421. 
22 Perry v The Queen (1982) 150 CLR 580. 
23 Cossins (n 16). 
24 Australian Law Reform Commission (n 14) 3.23 [85]. 
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proliferation of appeals demonstrates that the ‘exclusionary rule is a complex and inefficient 
solution’,25 and consumes a considerable amount of resources.26  

This is at odds with some of the policy reasons for the exclusion of bad character evidence. 
One such policy reason for exclusion considers that allowing bad character evidence can 
potentially introduce ‘peripheral and collateral matters’ that will increase both costs and delays 
by extending the duration of trials and will ultimately limit the ‘accessibility of justice’.27  

Although Queensland legislation does allow some character evidence to be admitted,28 the 
common law generally has the highest thresholds and stands firm on excluding bad character 
evidence.  

IV UNIFORM EVIDENCE ACT 

The Federal Government in Australia recognised in the early 1980’s that, amongst other issues, 
the common law’s strong stance on exclusion of bad character evidence was resulting in 
contradictions emerging in the case law.29 This, in turn, was creating ‘uncertainties as to the 
scope of the exclusionary rules in relation to past misconduct of the accused’.30 As a result, the 
ALRC was established, which led to the passing of the Evidence Act 1995 (Cth). The intention 
of this legislation was that it would be mirrored in every state jurisdiction and it is thus referred 
to as the Uniform Evidence Act. It would seem this was an optimistic goal, because Queensland, 
Western Australia and South Australia have not embraced this regime but, rather, have 
staunchly maintained their own legislation which is based primarily on the common law.31   

The implementation of the UEA did not abolish the common law but, rather, ‘reframed the way 
in which evidence was to be analysed, emphasising restrictions directed towards certain types 
of reasoning.’32 This focus on ‘permissible and impermissible reasoning’ has resulted in the 
UEA leaning heavily on ‘the use of directions to the jury, for the management of the prejudicial 
effects that might result from bad character evidence, rather than looking to exclude the 
evidence altogether’.33 

Sections 97, 98 and 101 of the UEA govern the admissibility of bad character evidence although 
it is framed as ‘tendency and coincidence’ evidence. Section 101(2) has maintained the 
common law requirement to weigh the probative value of the evidence against the prejudicial 

 
25 Hamer, ‘The Legal Structure of Propensity Evidence’ (n 8) 138. 
26 David Hamer, ‘The Unstable Province of Jury Fact-Finding: Evidence Exclusion, Probative Value and 
Judicial Restraint after IMM v The Queen’ (2017) 41(2) Melbourne University Law Review (advance) 32. 
27 Hamer, ‘The Legal Structure of Propensity Evidence’ (n 8) 138. 
28 See Evidence Act 1977 (Qld) (n 3) s 15. 
29 Australian Law Reform Commission, Evidence (Report No 26, 1985) paras 164-165. 
30 Michael Stockdale, Emma Smith and Mehera San Roque, ‘Bad Character Evidence in the Criminal Trial: The 
English Statutory/Common Law Dichotomy — Anglo-Australian Perspectives’ (2016) 3(2) Journal of 
International and Comparative Law 441, 445. 
31 Hemming and Layton (n 4) 5. 
32 Stockdale, Smith and San Roque (n 30) 445. 
33 Ibid 447. 
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effect.34 These sections have also overridden the common law to an extent, by allowing the 
court to assess whether the evidence adduced has ‘significant probative value,’35 therefore, 
making a way for tendency or coincidence evidence to be admitted in certain cases.36 

This maintained emphasis on the assessment of probative value versus the prejudicial effect in 
the UAE has resulted in the continuation of subjective analysis by judges. One consequence of 
this has been the emergence of a divergence of opinion, specifically between New South Wales 
and Victorian judges, as to how that assessment should be done.37 This issue becomes most 
apparent in child sex offence cases, as the offences are usually committed in secret and with a 
delay in reporting, which results in a loss of evidence. 38 

This divergence is shown clearly by comparing the Victorian judgement of Velkoski v The 
Queen (‘Velkoski’) with the NSW judgement of Hughes v The Queen (‘Hughes’).39 Both of 
these cases were for child sex offences against multiple complainants; however, each court 
took a decidedly different approach in applying the UEA. In Velkoski the court focused on 
similarities and the need for these to be ‘unusual’, ‘remarkable’, ‘improbable’ or ‘peculiar’, 
which is almost going so far as to apply the common law striking similarities test.40 The 
Victorian Court of Appeal found that the admission of the other complaints did not meet this 
level of similarity and overturned the convictions and ordered a retrial.  

In Hughes, the NSW court focused on the broader similarities and considered the tendency to 
be a ‘sexual interest in female children under 16 years of age.’41 This is a complete rejection 
of the reasoning in Velkoski as the NSW court held ‘that the evidence had significant probative 
value despite the dissimilarities and the absence of more distinctive similarities.’42 Unlike 
Velkoski, Hughes went to the High Court, where it was found that the NSW Court of Appeal 
was correct to allow the evidence to be admitted and the appeal was dismissed by a narrow 4:3 
decision.  

The decision in Hughes by the High Court has now created the precedent for broadening the 
scope to admit similar fact evidence as being significantly probative, and this is supported by 
the Royal Commission, which had recommended changes to the admission of tendency 
evidence.43 The reasoning in this case shows most clearly the two different stances where 
probative value competes against prejudicial effect. However, it also opens up the possibility 

 
34 UEA (n 2) s 101(2). 
35 UEA (n 2) s97(1)(b). 
36 Stockdale, Smith and San Roque (n 30). 
37 Hoitink and Hopkins (n 10). 
38 David Hamer, ‘The Significant Probative Value of Tendency Evidence’ (2019) 42 Melbourne University Law 
Review 506, 508. 
39 Velkoski (n 13); Hughes v The Queen (2017) 344 ALR 187 ('Hughes'). 
40 Velkoski (n 13) 711; Hoitink and Hopkins (n 10) 313. 
41 Hamer, ‘Tendency Evidence in Hughes v the Queen: Similarity, Probative Value and Admissibility’ (n 20) 
493. 
42 Hughes v R [2015] NSWCCA 330 [198]-[200]. 
43 Hamer ‘The Significant Probative Value of Tendency Evidence’ (n 38) 512. 
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to reassess some of the basic assumptions made about tendency evidence and its probative 
value, particularly in regard to specific offences such as child sex offences.44 

This broader scope for the admission of bad character evidence, could be the step that brings 
Australia more in line with the UK regime, however, it still relies on the subjective analysis of 
the judiciary rather than a detailed statutory framework.  

V UK REFORMS 

The UK, like Australia, tasked a Law Commission with the review of the laws of evidence, in 
particular the common law principles and their interplay with statutory provisions.45 Unlike 
Australia, the UK had the benefit of Australia’s experience and relied heavily on the ALRC 
findings and subsequent implementation of the UEA.46 However, the UK took a substantially 
different approach to bad character evidence, resulting in a framework which regulates the 
admissibility of bad character.47 The CJA abolished the existing common law rules for 
excluding bad character evidence in s 99, and instead established a ‘statutory regime of 
gateways and safeguards’ to admit bad character evidence when it is relevant to the issues in 
the case.48  

The gateways under s 101 provide that evidence of a defendant’s bad character is admissible 
if, but only if –  

1. all parties to the proceedings agree to the evidence being admissible; 

2. the evidence is adduced by the defendant himself or is given in answer to a question 
asked by him in cross-examination and intended to elicit it; 

3. it is important explanatory evidence; 

4. it is relevant to an important matter in issue between the defendant and the prosecution; 

5. it has substantial probative value in relation to an important matter in issue between the 
defendant and a co-defendant; 

6. it is evidence to correct a false impression given by the defendant; or 

7. the defendant has made an attack on another person’s character.49 

It can be argued that these seven gateways, as set out in s 101, have made the admission of bad 
character evidence possible in many cases where it was once not possible. This is reflective of 

 
44 Ibid 549. 
45 Stockdale, Smith and San Roque (n 30) 445. 
46 Ibid. 
47 Ibid 470. 
48 ‘Bad Character Evidence - Legal Guidance’, The Crown Prosecution Service (Web Page, January 2019) 
<https://www.cps.gov.uk/legal-guidance/bad-character-evidence>.  
49 Ibid. 
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the UK government’s intention to make it ‘clear that relevant evidence is admissible.’50 For 
example, the third gateway provides that bad character evidence is admissible if it is important 
explanatory evidence.51 Under the common law it would have been inadmissible to adduce 
evidence of previous attacks by the defendant which had not been charged to explain the 
victim’s response to the charged offence, however, under this gateway, previous attacks 
become important explanatory evidence and are thus admissible.52  

This UK regime is a major step forward towards a common sense approach to evidence, and 
will be of particular significance in sex offence cases. As discussed earlier, the common law 
would not admit any evidence of previous behaviour without striking similarities, which has 
led to unwittingly benefitting the defendants whose typical behaviour does not meet the test.53 
Under the CJA much of this evidence could be admissible under one of the seven gateways, as 
it would not ‘demand anything more distinctive than the paedophile’s stock in trade’ 
behaviour.54  

Where evidence is admitted under a gateway, it also has the added benefit of not needing the 
sometimes convoluted judicial directions about its use for one purpose and not the other. As 
observed by Lord Philips: 

Once the evidence has been admitted through a gateway it is open to the jury to attach 
significance to it in any respect in which it is relevant. To direct them only to have regard to it 
for some purposes and to disregard its relevance in other respects would be to revert to the 
unsatisfactory practices that prevailed under the old law.55  

There have been mixed reactions amongst commentators as to the effectiveness of the regime 
in removing some of the uncertainties and complexities around the admission of bad character 
evidence.56 This is in part due to the regime not covering certain evidence, and the need, 
therefore, to revert back to the common law tests.57 

VI TO FOLLOW THE UK …OR NOT 

As has been discussed, the common law, the UEA and the CJA have each approached the issue 
of admissibility of bad character evidence in different ways. There are a number of benefits 
which Australian jurisdictions could derive from following the UK model.  

Firstly, the CJA has a clear definition of ‘bad character’ found in ss 98 and 112. In Australia 
there is no clear definition and, therefore, evidence of this nature is defined under a variety of 
sections, such as tendency, coincidence, similar fact, credibility, propensity and so on. This has 

 
50 Stockdale, Smith and San Roque (n 30) 445. 
51 CJA 2003 (n 1) s 101(1)(c). 
52 R v M [2006] EWCA Crim 193. 
53 Cossins (n 16). 
54 Hamer, ‘Tendency Evidence in Hughes v the Queen: Similarity, Probative Value and Admissibility’ (n 20) 
494. 
55 R v Campbell [2007] 1 WLR 2798 [25] (Lord Philips LCJ). 
56 Stockdale, Smith and San Roque (n 30) 443. 
57 Ibid. 
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led to some of the confusion and convoluted arguments for admitting evidence, as well as 
resultant directions required for juries, in order to deal with what is generally bad character 
evidence. It would be a useful step forward for Australia to adopt a similar straightforward 
definition.  

Both legislative regimes, the UEA and the CJA, have come from a place where the law is 
beginning to recognise the importance and value of admitting bad character evidence, 
specifically as it relates to child sex offenders. Both regimes have made concessions to the 
common law exclusions whilst still retaining the ability to weigh up the probative value against 
the prejudicial effect. It could be argued that the UEA already includes a statutory framework 
for the admission of character evidence in ss 94-110 and, where it is lacking, the judiciary will 
apply the common law. This is the same for the CJA. However, the UK’s gateway regime is a 
clearer and broader framework which relies less on purpose and reasoning. This has the benefit 
of reducing the likelihood of exclusion.  

Nevertheless, it is unlikely that Australia would shift away from the UEA’s focus on the 
purpose and reasoning for the use of evidence, along with its inherent need for directions from 
the bench and reliance on ‘juries to understand and implement the directions given’.58 The UK 
regime has proven that it still requires a reasonable amount of judicial intervention as to the 
weight that juries should give evidence, due to the common law/statutory dichotomy which 
continues to exist.59 Therefore, it would seem that Australia might have little to gain from a 
mere shift in focus.  

The High Court decision in Hughes may have taken the UAE in a direction that could also 
negate the need for the UK gateway regime, as it has opened up the provisions in the UEA to 
allow for a much broader use of bad character evidence. The court, along with some 
commentators, has realised that bad character evidence can have significant probative capacity 
and generally should not struggle to achieve the s 97 threshold.60 

There is a strong argument, however, for the common law states, in particular Queensland, to 
implement the UK’s gateway regime for bad character evidence. The strictness with which 
Queensland applies the common law thresholds is becoming more and more at odds with the 
direction of evidence law in both Australia and the UK, and particularly with the research into 
child sex offenders and the findings of the Royal Commission.    

In Western Australia the Evidence Act 1906 has recently been amended to include s 31A which 
allows for admitting propensity evidence in a joint trial of sex offences and includes a balancing 
test which asks whether ‘fair minded people would think that the public interest in adducing 
all relevant evidence of guilt must have priority over the risk of an unfair trial.’61 This reform 

 
58 Ibid 458. 
59 Ibid 461. 
60 Hamer, ‘The Significant Probative Value of Tendency Evidence’ (n 38) 549. 
61 Evidence Act 1906 (WA) s31A(2)(b). 



SHOULD AUSTRALIA FOLLOW THE BRITISH MODEL AND ADMIT BAD CHARACTER EVIDENCE AS SET 
OUT IN SECTIONS 98-113 OF THE CRIMINAL JUSTICE ACT 2003 (UK)? 

 23 

along with a raft of others, follows the UK lead and has ‘substantially altered the common law 
in Western Australia.’62 

By following the UK’s lead in implementing a strong definition for bad character, and a 
statutory framework for admitting bad character evidence, Queensland could bring their 
Evidence Act in line with current research and High Court views. Similar to Western Australia, 
this could be done without necessarily having to adopt the UEA. In fact, Queensland could be 
in the perfect position to reform their evidence legislation to become the best of both versions, 
learning from the problems the other regimes have encountered.   

VII CONCLUSION 

The question of whether Australia should follow the UK’s lead and implement a regime of 
gateways for the admission of bad character evidence needs to be weighed up against the 
current legislative realities.  

Whilst the CJA sets out a clear framework through the gateways regime for the admissibility 
of bad character evidence, there is arguably little benefit in significantly changing the UEA to 
follow the UK regime. The UEA already contains a framework for the admission of bad 
character evidence that is similar to the CJA in that, where it is lacking, the common law is 
applied. Furthermore, the focus in Australia on reasoning and purpose may be difficult to 
change, especially as the new regime could essentially be the same, but without this focus, as 
it is unlikely that the judiciary would readily shift away from this long-established method. The 
main element where the UEA could benefit by following the UK lead would be to adopt a clear 
definition of bad character.  

Queensland, on the other hand, could benefit enormously by following the lead of the UK and 
implementing a gateway regime for the admission of bad character as well as adopting a clear 
definition of bad character. As a common law state, the high threshold and exclusionary rules 
for the admission of bad character evidence have left Queensland lagging behind the research, 
as well as the findings of the Royal Commission and the High Court precedents.   

The statutory framework adopted by the UK followed ideas that were being developed in 
Australia and created a unique and common sense approach to the admission of bad character 
evidence. Australia, having begun the journey into reform, is still continuing to develop its own 
regime that meets the needs of justice for both the defendant and the complainant. In observing 
the outcomes of each jurisdiction, and making adjustments and improvements, both Australian 
jurisdictions will continue to improve their frameworks and their outcomes.   

  

 
62 Cossins (n 16) 844. 
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THE CARRY OVER EFFECT OF BRENTON 
TARRANT ON AUSTRALIAN ANTI-

TERRORISM LEGISLATION. 
BRIE ROBERTSON1 

The 9/11 attacks were a catalyst for the global wave of law reform regarding acts of terrorism. 
The Australian Government believes ‘the most significant terrorist threat to Australian 
interests is from ISIL, AQ and individuals and networks inspired by the same broad ideology’2. 
Australian Security Intelligence Organisation (ASIO) identifies Australia’s primary threat to 
be the small number of home-grown individuals who are committed to a violent anti-west 
Sunni Islamist extremist ideology3.  

Pre 2001, Australian Criminal law did not use the term of ‘terrorism’. Since the global change, 
laws have been introduced to address and convict individuals of terrorism. Consequentially 
laws have needed to continuous evolve due to global technological advances, and wars 
requiring countries to revaluate the what an act of terrorism could be (international terrorism 
funding, travel to join or assist in terrorist attacks etc.). Whilst 9/11 introduced the term 
terrorism into Australia’s criminal code, Brenton Tarrant’s mosque shooting in 2019 shifted 
the legal lens again.  

The laws introduced to address the new threat of a terrorist attack, were developed through a 
lens of the current risks. When the Criminal Code introduced terrorism, the global environment 
was in the fourth wave of modern terrorism (religion), which pigeonholed the scope these laws 
could be used to convict individuals. Identified by the director general of ASIO (Australian 
Security Intelligence Organisation) there is a need to broaden the listed ideologies and 
extremist groups in Australian law4.  

 The governments understanding of ‘terrorism’ on a national and global platform can restrict 
the lens they’ve used to develop new laws. Consequentially Tarrant’s Mosque shootings, 
similarly to the 9/11 attacks, has again shaped Australia’s legal systems understanding of what 
ideology and extremist groups fall under the new laws of terrorism.  

 

 
1 Masters of Terrorism and Security, Charles Sturt University. 
2. Council of Australian Governments 2015. Australia's Counter-Terrorism Strategy: Strengthening Our 
Resilience. Canberra: Commonwealth of Australia, 1. 
3. Australian Secuirty Intelligence Organisation, 2018. "Counter Terrorism ." Australian Secuirty Intelligence 
Organisation. n.d. n.d. Accessed May 8, 2019.  
4 Anthony Galloway, ‘Abhorrent, violent ideology: Australia lists extreme right-wing group as terrorist 
organisation for first time’, Sydney Morning Herald <https://www.smh.com.au/politics/federal/abhorrent-
violent-ideology-australia-lists-extreme-right-wing-group-as-terrorist-organisation-for-first-time-20210322-
p57cys.html> (‘Galloway’). 
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I TARRANT HISTORY 

Brenton Tarrant’s pathway of radicalisation and conversion to extremism does not differ from 
the pathways individuals who are radicalised by Jihadism. Tarrant’s exposure to right-winged 
political parties in Austria and Bulgaria where he visited historical battle sites, making personal 
connections which continued after he left the country5. The communications were maintained 
with the leader of the Austrian far-right group, Identarian Movement, also known as Generation 
Identity (GI) via English speaking videos and included financial exchange6. Tarrant’s 
indoctrination into far-right extremism mirrored those of other extremist beliefs such as 
jihadism. He used the online environment to his advantage viewing propaganda material, 
communication with overseas movements. Specifically, Tarrant’s travels overseas can be 
directly linked to exposure to far-right political movements in Bulgaria, and financially 
assisting Austrian far-right political parties 7. The mosque shootings were planned meticulously 
taking over two years to plan and prepare. As Tarrant was back based in Australia and New 
Zealand for these years, his use of online platforms was a necessity8. Whilst Tarrant’s ideology 
was far-right, specifically cultural purity, and xenophobia, he sought segregation over 
supremacy. Illustrating the known difficulty of specifically identifying what this form of 
ideology is in the legal sphere.  

II CURRENT TERRORISM LAWS  

Australia’s current anti-terrorism laws are found in Part5.3 of the Criminal Code Act 1995, 
whilst laws against foreign incursions and recruitment are in Part 5.59. These laws focus on 
seven different sub types of crime: terrorist act offences; terrorist organisations; preventing the 
financing of terrorism; urging violence and advocating terrorism offences: Foreign incursions 
and recruitment offences; control orders; and preventative detention orders10. Whilst there are 
many offences related to the anti-terrorism laws, they all share the same Australian legal 
definition of a terrorist act needing the threat to meet the criteria of:  

‘It intends to coerce or influence the public or any government by intimidation to 
advance a political, religious or ideological cause. 

It causes one or more of the following: 

 
5. Linton Besser, 2019. "Austrian Far-Right Group Faces Ban After Donation From Alleged Christchurch 
Shooter." Australian Broadcasting Corporation. 
6. Ibid. 
7. Ibid 
8 Beatrice Williamson, ‘Brenton Tarrant: the processes which brought him to engage in political violence’ 
(2020) The Handa Centre for the Study of Terrorism and Political Violence Short Papers <http://cstpv.wp.st-
andrews.ac.uk/files/2020/08/Williamson-Tarrant.pdf> (‘Williamson’). 
9 Attorney-General’s Department, Australia’s counter-terrorism laws (Webpage, 2020) 
<https://www.ag.gov.au/national-security/australias-counter-terrorism-
laws#:~:text=Australia's%20laws%20against%20terrorism%20are,5.5%20of%20the%20Criminal%20Code.&te
xt=financing%20of%20terrorism,urging%20violence%20and%20advocating,foreign%20incursions%20and%20
recruitment%20offences.>. 
10 Ibid. 
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• death, serious harm or danger to a person 

• serious damage to property 

• a serious risk to the health or safety of the public 

• serious interference with, disruption to, or destruction of critical 
infrastructure such as a telecommunications or electricity network. 11’ 

Whilst this has been the working basis for terrorism laws and convictions, the global landscape 
has drastically changed over the two decades since the first introduction. Requiring continuous 
adaptations and mortifications to the understanding of how terrorism presents itself in the 
modern world, such as the maritime and aviation laws12, deep web communication platforms, 
and online materials to support lone actor terrorism13.  

III TERRORIST ORGANISATIONS 

Legally defining an organisation or ideology as a terrorism is a difficult process as the lens you 
view their base beliefs in can influence the outcome. A common phrase used in the academic 
world regarding terrorism is ‘one man’s terrorist is another mans’ freedom fighter, identifying 
how perspective can change the view individuals take on each group. Whilst defining jihadist 
ideology was an ‘easy’ task for legislators, adapting the laws which were created in response 
to 9/11 is a challenging task. Demonstrated by the difficulty the Australian government found 
in labelling far-right organisations as terrorists, as they deemed the groups to not fit the 
criteria14. 

Right wing terrorism or the far-right is a fluid concept when trying to define what actions, 
beliefs, and ideologies specifically align under this title. Reflecting on the modern waves of 
terrorism, there is a belief this is the fifth wave, which is an ethnic utopia using lone actors or 
technological advancements15. The current working definition for right-wing or far-right is a 
political ideology is a cluster of similar nationalism beliefs such as fascism, racism, anti-
Semitism, anti-immigration, chauvinism, nativism, and xenophobia16. The primitive 
understanding of these ideologies can cause legal issues when identifying possible risk groups 
and future attacks. Whilst Australia is yet to have an attack based on this ideology, there as bee 
a global history pre 2019 which demonstrates the vast range.  

Whilst Australia has not had any terrorist attacks linked to the far-right movement, other 
nations have faced incidents stemming from these ideologies. One of the most notable attacks 

 
11 Ibid. 
12 Parliament of Australia, Chronology of legislative developments (Webpage, 2020) 
<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Browse_by_To
pic/TerrorismLaw/legislativedev.>. 
13 Winter, Charlie. 2018. "Apocalypse, later: a longitudinal study of the Islamic State brand ." Critical Studies in 
Media Communication 35 (1): 103-121. 
14 Galloway (n 4). 
15 Vincent A Auger, ‘Right-Wing Terror: A Fifth Global Wave?’ (2020) 14(3) Perspectives on Terrorism [88] 
(‘Right-Wing Terror’). 
16 Ibid. 
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which brought this form of terrorism to the global stage is the bombing attack and mass 
shooting orchestrated by Anders Behring Breivik17, whilst America has seen this form of 
terrorism since the Oklahoma bombings18 and groups such as the KKK, they have found issues 
in distinguishing legally what is a ‘hate crime’ or a terrorist attack19. The continuously 
changing ideology and political stance regarding far-right extremist groups has created 
difficulty for countries to specify the law to indite the individual or group with. 

IV PREVENTING THE FINANCING OF TERRORISM 

Terrorism organisations operate as a business, having different teams, and avenues that 
individuals can engage and assist towards their purpose. Financing is an integral aspect of these 
terrorist organisations, whilst bigger terrorist groups such as Al-Qaeda, ISIS, and the KKK 
have wealthy individuals serving on their board of directors, they still utilise online platforms 
to create financial gateways for individuals whom may be unable to travel to the location and 
fight in person. Introducing these laws targeting financing of overseas terrorist organisations 
and groups has led to individuals being charged. Demonstrated in R v ABN and Others (2009) 
VSC 21 engaged in criminal acts to create funds for jihadist terrorist organisations has led to 
convictions and prison sentences20. These laws were created to stop the international funding 
of terrorist organisations, however the lens used to view terrorist has created gaps for other 
individuals or groups to finance without legal consequences.  

Demonstrated in America where the KK is not designated as a terrorist organisation, they 
received funding from supporters, and utilise these funds to support members of the house and 
senate to protect their ideology. Upon reflection of Tarrant’s movements years before the 
attack, financial trails were found leading to the funding of far-right organisations in Europe, 
which he connected with during his travels in those countries21. This has illustrated the gaps in 
Australian laws when addressing different ideologies in the terrorism landscape. Tarrant is an 
eye-opening situation for the Australian government as they are able to see the impact of 
pigeon-holing and only addressing one form of terrorism impacting the safety of the Australian 
and surrounding people.  

V URGING VIOLENCE AND ADVOCATING TERRORISM 
OFFENCES 

Social media and online platforms have created a new pathway for individuals to connect 
internationally. Unsurprisingly terrorist organisations such a YouTube, Twitter, and Facebook, 
which promote freedom of speech and content creation have been exploited by terrorist 

 
17 Daniel Koehler, ‘Right-Wing Extremism and Terrorism in Europe Current Developments and Issues for the 
Future’ (2016) 6(2) PRISM Journal of Complex Operations (‘PRISM’). 
18 Ibid. 
19 Paul Starr, How the Right Went Far-Right (Webpage, 2020) <https://prospect.org/culture/books/how-the-
right-went-far-right/.> (‘Starr’). 
20 Australian Institute of Criminology, Anti-money laundering and counter-terrorism financing across the glove: 
A comparative study of regulatory action (Research and Public Policy Series, No 113, May 2020) (‘Study of 
Regulatory Action’). 
21 Williamson (n 8). 
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organisations to spread propaganda, fear, and recruit international members. Whilst these social 
media organisations have introduced policies to counteract the exploitation of their sites, 
terrorist organisations simply used them as a stepping-stone in communication and recruitment 
leading individuals to move to more secure platforms to continue contact22. The Tsarnaev 
brothers known for their bombings of the Boston marathon sort online material and 
communication platforms to understand their cultural heritage, inadvertently being radicalised 
by the propaganda material and individuals they encountered23. Online terrorist organisations 
used a multitude of platforms to entice individuals to conform to their belief. Intelligence 
organisations have the ability to flag early warning signs and risky sites before an individual is 
prompted to the phase of acting on their beliefs. Disrupting radicalisation processes and 
keeping national security secure. 

Tarrant’s history demonstrated online contact with far-right fanatics and platforms known for 
their festering xenophobia and hateful views such a 4chan24. After traveling to eastern bloc 
countries known for far-right and violent views Tarrant stayed in communication. Specifically, 
communication was maintained with the leader of the Austrian far-right group, Identitarian 
Movement, also known as Generation Identity (GI) via English speaking videos and included 
financial exchange25. Identifying these platforms is integral and having legal reasons to haul 
their communication can be identified as one of the key actions to minimise terrorism threats 
in Australia. Consequentially, we are no longer investigating and convicted in an environment 
of pure religious based terrorism seen in the early 2000s, far-right ideology has rapidly spread 
across countries causing some individuals to act on these beliefs. Some individuals argue this 
rapid growth of far-right ideology is a reaction to the constant threat of jihadism terrorism, 
however this ideology has been present since pre-2001 demonstrated by the Oklahoma 
bombings perpetrated by Ted Kaczynski.  

Australia’s main focus for almost two decades has centred the protection of national and 
international allies regarding terrorism. When the first terrorism laws were introduced in 2001 
in response to 9/11, the lens used viewed the risk to be jihadist terrorism coming from the 
Middle East. Consequentially times have changed, far-right terrorism has gained traction in the 
shadows and political figures focused their attention on their view of the ‘common’ threat. 
Brenton Tarrant and the mosque shootings in New Zealand has identified the flaws the 
Australian terrorism laws face. He demonstrated a clear pathway of radicalised, which if based 
on a jihadism ideology, would have led to earlier legal intervention. The Australian government 
pre-Tarrant had not labelled any far-right extremist group as a terrorist organisation; however, 
nine months later Phillip Galea was the first Australian indited on terrorism charges with a far-
right ideology26. Subsequentially, the Neo-Nazi Sonnenkrieg Division is also making 
Australian history by becoming the first right-ring organisation to be listed as a terrorist in 

 
22 Matthew C Benigni et al, ‘Online extremism and the communities that sustain it: Detecting the ISIS 
supporting community on Twitter’ (2017) 12(12) PLoS One (‘PLoS One 2020’). 
23 Primavera Frisogni, ‘Lone Wolves: Updating the Concept of Enemy in the Social Media Age.’ (2014) 4(1) 
International Journal of Cyber Warfare and Terrorism 40 (‘IJCWT’). 
24 Williamson (n 8). 
25. Besser (n 5). 
26 Australian Security Intelligence Organisation Amendment Bill 2020 (Cth) 43 (‘ASIO Ammendment’). 
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Australia27. Whilst some terrorist organisation has wealthy backings such as Al-Qaeda, others 
seek crowd funding to support their calls, and attacks. Again, terrorist financing is an indictable 
offence in Australia, however Tarrant’s funding to international right-wing organisations was 
not noticed or detected by the Australian authorities. Whilst politicians are aware of the 
external threat posed by extremist organisations, new difficulties have arisen with the 
introduction of social media and online communication platforms. Tarrant showed years of 
online communication on far-right platforms, which increased his radicalisation pathway and 
support for his attack.  

Tarrant has been a catalyst in changing the way Australian laws view terrorism and extremist 
ideology, as his attack could have been prevented if the authorities identified the red flags 
found throughout his history. Whilst terrorism laws need to see a change in Australia, due to 
their narrow views, mirroring New Zealand’s choice to charge Tarrant with 50 counts of 
murder instead of a terrorist attack and ordering he must have legal representation, disables the 
ability of him to use the court as a platform to discuss and spread his ideology.  

 

 
27 Tom Lowrey and David Lipson, Neo-Nazi Sonnenkrieg Division to become first right-wing terrorist 
organisation listed in Australia (Webpage, 2021) <https://www.abc.net.au/news/2021-03-02/sonnenkrieg-
division-first-right-wing-terror-group-listed/13206756.>. 
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DEMOCRATIC PEACE THEORY 
CHELSEA KEIRSNOWSKI 

The democratic peace theory stems from basic principles devised by philosopher Immanuel 
Kant in 1795 that were later researched substantially in the 1960s.1 The theory proposes that 
democracies, especially those older than 3 years, are unlikely to be involved in wars against 
each other.2  It has been recognised that longevity of  governance from a political party within 
a state’s regime further decreases the likelihood of interstate conflict.3 This essay will analyse 
the democratic peace theory and examine how a current sway toward authoritarianism in world 
politics is likely to bring increased global conflict. The heightened risk of war is linked to the 
erosion of stabilising democratic frameworks which inhibit belligerence and the disruption 
caused by changes in regimes and policy. This is intensified by instability caused by COVID-
19 and the rejection of mainstream politics and interstate agreements that previously ensured 
peace through interdependence.  

A failure to ensure legitimacy and support through sufficient performance in authoritarian 
states, led to approximately 30 countries transitioning to democracy between 1974 and 1990, 
including the collapse of the Soviet Union and its occupied territories.4 Political scientist, 
Samuel P. Huntington, predicted this proliferation of democracy would not lead to world peace 
as each civilisation has their own culture that the population will choose to hold on to, rather 
than abandon for a different culture, such as by adopting a new way of living by becoming a 
democracy.5 He predicted these differences, such as the pressure initiated by the West on 
democratisation, and the retention by other civilisations of their culture, systems of rule and 
religion, will lead to conflict. Following Huntington’s hypothesis, circa 2007 began the rise of 
authoritarianism in South America and Africa, and growing support for populism in Eastern 
Europe. Reasons for this vary for each country but include a lack of repercussion without global 
governance, isolationism, and political and social instability.6 Recently, COVID-19 has 
accelerated the rise of authoritarianism. In some instances, there has been a genuine attempt to 
protect public health through decisive action and heightened regulations, however, some 
governments have profited from an opportunistic acquisition of power while global attention 
was preoccupied. The Democracy Index for 2020 showed democracy was in its worst state 
since the Index was developed by The Economist Intelligence Unit in 2006.7 A developing 

 
1 Immanuel Kant, Perpetual Peace: A Philosophical Sketch (S. Sonnenschein, 1795); Dean Babst, ‘Elective 
Governments—A Force For Peace’ (1964) 3(1) The Wisconsin Sociologist 9, 9. 
2 Spencer Weart, Never at War (Yale University Press, 1998). 
3 Anais Marin, ‘Dictatorial peace? Comparing the conflict-proneness of authoritarian regimes in post-Soviet 
Eurasia: a research agenda’ (2015) 59 Research Gate 1, 18; Edward Mansfield and Jack Snyder, ‘Democratic 
Transitions, Institutional Strength, and War’ (2002) 56(2) International Organization 297. 
4 Samuel Huntington, ‘Democracy’s Third Wave’ (1991) 2(2) Journal of Democracy 12, 12. 
5 Samuel Huntington, ‘The Clash of Civilizations?’ (1993) 72(3) Foreign Affairs 22, 40-1. 
6 Ivan Krastev, ‘Eastern Europe’s Illiberal Revolution’, Foreign Affairs (Article, May/June 2018) 
<https://www.foreignaffairs.com/articles/hungary/2018-04-16/eastern-europes-illiberal-revolution>. 
7 The Economist Intelligence Unit, ‘Global democracy has another bad year’, The Economist (Web Page, 22 
January 2020) <https://www.economist.com/graphic-detail/2020/01/22/global-democracy-has-another-bad-
year>. 
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factor in the rise of authoritarianism is marked by the increase in power of China and Russia 
and the consequent rise in tensions with the US. 

Whilst authoritarianism is not inherently belligerent, the frameworks of democratic institutions 
promote perpetual peace, while elements of authoritarianism often lead to the contrary, as 
indicated by the democratic peace theory. This essay will not use evidence based on whether 
democracies or authoritarian states initiate conflict because the initiating causes of conflict are 
often multifaceted, and each side tends to blame the other.8 Rather, this essay will engage the 
debate on the faults of democracies or authoritarian states which initiate conflict. Research 
concerning the correlation between democracy and lack of war uses different definitions of 
what constitutes as a democracy, war or armed conflict.9 Some researchers argue that many 
studies use restricting definitions, resulting in small sample sizes that ignore outliers that may 
refute the democratic peace theory.10 Despite this, most research shows that many of these 
outliers are states transitioning to democracy and that there are no wars between mature liberal 
democracies.11 A further study also supports that democratic states are also less likely to be 
involved in smaller militarised interstate disputes.12 Democratic peace is attributed to: requiring 
broad political support in order to mobilise for war; the ensured accountability of governments 
for their public decisions leading to increased hesitation to initiate war; the use of diplomatic 
efforts to resolve tensions peacefully; typically possessing wealth and resources that states do 
not wish to endanger; as well as the tendency to form alliances, collaborate, negotiate and their 
commercial interdependence.13 Further, democratic states see the same impediments in other 
democracies and thus can expect a peaceful relationship. Aversion to force is not so apparent 
in authoritarian foreign policies and this prompts democracies to act with more aggressive 
policies to protect their liberal democratic policies from being exploited.14 The repressive 
policies of authoritarian states can create instability through producing violent extremism and 
refugees attempting to flee.15 Authoritarian states have higher frequency internal systematic 

 
8 Nils Gleditsch, Lene Christiansen and Håvard Hegre 2004, ‘Democratic Jihad? Military Intervention and 
Democracy’, PRIO (Conference Paper, 20 March 2004) 
<https://www.prio.org/Publications/Publication/?x=525>. 
9 Rudolph Rummel, Power Kills: Democracy as a Method of Nonviolence (Transaction Publishers, 1997); 
James Ray, ‘A Lakatosian View of the Democratic Peace Research Program’ in Colin Elam and Miriam Elman 
(eds), Progress in International Relations Theory (MIT Press, 2003) 1; Spencer Weart, Never at War (Yale 
University Press, 1998). 
10 James Ray, ‘Does Democracy Cause Peace?’ (1998) 1 Annual Review of Political Science 27, 89. 
11 Edward Mansfield and Jack Snyder, ‘Democratic Transitions, Institutional Strength, and War’ (2002) 56(2) 
International Organization 297, 297; Rudolph Rummel, Power Kills: Democracy as a Method of Nonviolence 
(Transaction Publishers, 1997). 
12 James Ray, ‘A Lakatosian View of the Democratic Peace Research Program’ in Colin Elam and Miriam 
Elman (eds), Progress in International Relations Theory (MIT Press, 2003) 1. 
13 Christopher Gelpi and Michael Griesdorf, ‘Winners or Losers? Democracies in International Crisis, 1918–94’ 
(2001) 95(3) American Political Science Review 633; James Ray, ‘A Lakatosian View of the Democratic Peace 
Research Program’ in Colin Elam and Miriam Elman (eds), Progress in International Relations Theory (MIT 
Press, 2003) 1; David Leblang and Steve Chan, ‘Explaining Wars Fought by Established Democracies: Do 
Institutional Constraints Matter?’ (2003) 56(4) Political Research Quarterly 385. 
14 Christopher Gelpi and Michael Griesdorf, ‘Winners or Losers? Democracies in International Crisis, 1918–94’ 
(2001) 95(3) American Political Science Review 633. 
15 Jacob Carozza 2017, ‘Democracy is Retreating, Authoritarianism is Rising’, Belfer Center for Science and 
International Affairs (Article, Fall/Winter 2017/8) <https://www.belfercenter.org/publication/democracy-
retreating-authoritarianism-rising>. 
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violence such as terrorism, genocide, politicide and democide.16 Whilst the amount of internal 
violence has not been proven to correlate with having a predisposition to intensify militarised 
interstate disputes, authoritarian states do not face the same institutionalised constraints that 
impede involvement in conflict.17 Therefore, the democratic peace theory can be understood 
through an analysis of the mechanics of democratic systems that promote peace. 

Causes of war can be attributed to a multitude of factors, the lack of constitutional constraints 
in authoritarian regimes being one of them, however instability and regime changes also play 
a significant role. Whilst evidence shows democracies do not fight each other, there is not 
widespread support for monadic democratic peace, which claims democracies are less 
belligerent in general.18 No pair of personalist dictators or military regimes have been at war 
with each other since WWII either, alluding to the possibility of an illiberal peace.19 Studies of 
both the democratic peace and illiberal peace phenomenon have found evidence that both 
mature democracies and mature authoritarian states are non-belligerent, whilst states in 
transition are more likely to be involved in military conflict.20 This indicates that stability and 
length of a regime may be as important as democracy for contributing to regional and world 
peace. Political change, towards both democracy or authoritarianism, increases the likelihood 
of civil war. Thus, the current rise of authoritarianism may lead to conflict due to the political 
instability caused by the changing of regimes. Interestingly, transitions to democracy have been 
shown to cause more conflict than democratic backsliding.21 Government longevity is an 
indicator of stability as well as numerous other factors such as; lack of violence, the progress 
of the state’s human development, political legitimacy, and regime responsiveness in 
overcoming problems.22 Despite government longevity being one of many determining factors 
for peace, the quintessence of this being Italy changing its government sixty times in sixty 
years, there is evidence that transitions substantially contribute to instability.23 A study of 

 
16 Alberto Abadie, ‘Poverty, Political Freedom, and the Roots of Terrorism’ (2004) NBER Working Paper 
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17 Anais Marin, ‘Dictatorial peace? Comparing the conflict-proneness of authoritarian regimes in post-Soviet 
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18 Harald Müller and Jonas Wolff, ‘Dyadic Democratic Peace Strikes Back’, Academia (Conference Paper, 9 
August 2004) 
<https://www.academia.edu/2486355/Dyadic_Democratic_Peace_Strikes_Back_Reconstructing_the_Social_Co
nstructivist_Approach_After_the_Monadic_Renaissance>. 
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authoritarian regimes in post-Soviet Eurasia showed that consolidated authoritarian regimes 
were the most pacific, as seen with Belarus, Turkmenistan, Azerbaijan and Tajikstan.24 
Uzbekistan was the only exception as it more commonly initiated interstate conflict and 
fortified its borders during disputes with the Taleban.25 The states that attempted liberal reforms 
over the past 20 years; being Russia, Ukraine, Georgia, Moldova and Kyrgyzstan, were found 
to be more hawkish.26 Therefore, once the states transitioning to authoritarianism are 
consolidated, there may be peace, but until then, conflict is likely. This has been supported by 
numerous other studies.27 A study by Azar Gat, Professor of National Security at Tel Aviv 
University, which investigated transitions to democracy, found that the more prompt and 
untroubled the conversion was, the more peaceable the resulting nation would be.28 This 
supports the hypothesis that transitions and instability breed war. An example of this is the 
Thucydides Trap theory which proposes that when one state is at risk of being overtaken as 
global hegemon, is a likely result.29 Both the Thucydides Trap and the democratic peace theory 
warn of likely conflict due to the rising power of China threatening the position of the US as 
the current hegemon. This would be a significant sway in the weight of authoritarian global 
power which would likely be a destabilising transition. 

The increasing significance of the authoritarian model will likely beget more conflict as this is 
already becoming apparent in global affairs. The decline in the Democracy Index since 2006 
has been largely driven by the rise of authoritarianism in Latin America and Sub-Saharan 
Africa coupled with deterioration of democracy in Eastern Europe.30 Disenchantment with 
mainstream politics, Euroscepticism, xenophobia, disapproval of immigrants and a general 
distrust of a corrupt ‘elite’ has led to the rise of populism in Eastern Europe.31 Populism as a 
political approach appeals to citizens by proposing to give a voice to the people who feel they 
have been silenced by an upper class.32 Populism may initially appear democratic, and it may 
not lead to authoritarianism in all circumstances. However, the recent occurrences in Venezuela 
illuminate the danger populism poses. Venezuelan populist leader, Hugo Chavez, won the 1998 
elections and subsequently manipulated the country’s ‘democracy’ to place the popular will of 
‘ordinary’ citizens against whoever opposed with the changes, who are consequently branded 
as an evil ‘elite’. Mr Chavez used corrupt judges as a reason to grant himself the power to 
control the judiciary, thus overstepping the separation of powers that ensured he did not possess 
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overarching supremacy.33 Populism can guise consolidating power as giving power to the 
people, which current Venezuelan President, Nicolas Maduro, continued to do until democracy 
was eliminated.34 Similarly, liberal checks and balances have been undermined in Hungary and 
Poland by limiting the power of the judiciary; measures which are inconsistent with EU 
standards on judicial independence.35 Polish fears of Russian invasion led to the election of the 
populist Law and Justice party whose authoritarian policies appeared necessary to make firm 
and decisive measures.36 In Hungary, the government, led by Viktor Orban, controls the media 
so extensively that opposition parties are unable to campaign sufficiently, which is exacerbated 
by pro-democracy organisations being restricted by harsh regulations quelling their 
operation.37 The media is utilised by the government to broadcast propaganda that presents 
Muslim refugees as a severe threat to society and culture in order to make Orban’s authoritarian 
measures appear necessary to safeguard the community. In the same vein, Orban has used 
COVID-19 as an excuse to tighten his grip on the media and in March granted himself the 
power to rule by decree indefinitely. This power was subsequently reduced in June to limit 
Orban’s ability to alter laws on fundamental rights. However, this still leaves Hungary as more 
authoritarian than prior to the pandemic.38 In 2018 the European Parliament admonished 
Orban’s government as a “systemic threat” to the rule of law and democracy and gave a formal 
warning under Article 7 of the Treaty of the European Union.39 Whilst democracy is still more 
intact in the Czech Republic and Romania, there are increasing concerns these states are 
following a similar path to authoritarianism, as they also have put in place measures which 
impinge on judicial independence.40 Tear gas and water cannons were used on peaceful 
protesters against government corruption in Romania in 2018, highlighting the deteriorating 
state of their democracy.41 As democracy fails in Eastern Europe, so do the institutionalised 
frameworks that operate to maintain peace and security. By consolidating power, leaders grant 
themselves the ability to make decisions, such as potentially going to war, without the decision 
being reviewed. Whilst COVID-19 may have created extraordinary circumstances that require 
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strict regulations to protect public health, without standardised checks and balances in place, 
governments may not surrender this power resulting in permanent regression of democracy. 

Membership in international organisations and unions may greatly reduce the likelihood of 
conflict because the operation of organisations such as the EU requires interdependence, 
collaboration, and diplomacy.42 Populist belief across Eastern Europe includes widely held 
Euroscepticism, mainly due to opposition of the EU requirements of liberal checks and 
balances, such as constitutional restraints on the government, as well as opposition to the 
expectations on immigration, which may now have become outdated due to COVID-19.43 
There is a risk of the EU fading in relevance or disintegrating, which would leave Europe 
divided, akin to the divisions in Europe prior to WWI. Indicative of the wider risks posed by 
rising authoritarianism to international organisations and alliances, French President of the 
populist National Rally party, Marine Le Pen, has labelled NATO as ‘obsolete’, and Dutch 
populist party leader of the Party for Freedom, Geert Wilders, advocated for the Netherlands 
to leave the EU and NATO.44 A survey collaborated by the Pew Research Centre in 2016 asked 
Europeans if they felt their country should “deal with its own problems and let other countries 
deal with their own problems as best they can” or if they should “help other countries deal with 
their problems.” The highest percentages of respondents who believed in self-sufficiency were 
83% in Greece, 77% in Hungary, 67% in Italy and 65% in Poland.45 This hostility to alliances 
correlates with the fact that Greece, Hungary and Poland were populist at the time the poll was 
conducted and Italy was classified as a “flawed democracy” by the Economist Intelligence Unit 
and is currently experiencing rising support for their populist party The Five Star Movement.46 
Isolationist attitudes pose a unique risk amidst a pandemic where communication between 
nations is vital for viral containment and advancing medical knowledge. The circumstances of 
reduced interdependence between states, aggressive policies of populist governments and 
instability caused by this transition have security implications that heighten the possibility of 
war, as predicted by the democratic peace theory. 

Despite the democratic peace theory positing that the proliferation of democracy will contribute 
to global peace, it is likely that war will always be inevitable. Nonetheless, an investigation 
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into the cause of war can help minimise the frequency of wars and the extent of their harm. 
The lack of constitutional constraints, rejection of measures to engrain interdependence, and 
the instability caused by the current change to authoritarian regimes has been shown to 
contribute to the chances of future conflict. However, this is not an exhaustive list of 
contributing factors and international relations scholars have investigated further into the 
political effects of a leader’s personality, geopolitical factors, such as sharing borders, and the 
possibility of benevolent authoritarianism. The world may currently be experiencing a wave of 
authoritarianism, however American political scientist, Francis Fukuyama, offering a differing 
perspective to that of Samuel P. Huntington’s ‘Clash of Civilisations’, predicts that despite 
experiencing a temporary backlash, which may last for long periods of time, the globe will 
eventually adopt liberal democracy as its permanent system.47 Whilst this may eventually result 
in increased peace between more numerous mature democracies, both Fukuyama’s and 
Huntington’s hypotheses show there are many changes and conflicts to come before world 
politics ever stabilises. 
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INDIVIDUALS HAVE CONSTITUTIONAL 
RIGHTS BUT CAN JUDGES ALSO CONSIDER 

NATURAL RIGHTS?* 
KATIE LUSH 

The Australian Constitution was born not of struggle, nor of bloodshed, but from debate, reason 
and democratic process. It can be argued that such a beginning led the founders of Australia to 
consider it unnecessary to also draft a bill of rights, as both the Americans and British had 
done. Without an accompanying bill of rights, the Australian Constitution affords only limited 
civil liberties protection for individuals. This essay will argue, therefore, that Natural Rights 
are an important consideration, which the Australian judiciary can, and should utilise when 
determining constitutional rights.  

The issue of natural rights in a modern legal system has been the subject of much debate. This 
controversy often focusses on the connection of rights to morality.  Some theorists, such as 
American realist, Oliver Wendall Holmes, even whilst acknowledging that ‘the law is the 
witness and external deposit of our moral life’1 have tried to dismiss morality as part of the law 
altogether. Others, such as legal positivist John Austin, have tried to separate the connections 
of morality to law through concepts of ought and is.2 What the law ought to be as opposed to 
what the law actually is. The popularity of such notions has ebbed and flowed but the rejection 
of morality has ultimately been unable to bear up under the sheer weight of history connecting 
morality and the law.  

I THE DEVELOPMENT OF NATURAL RIGHTS 

In the ancient civilisations of Greece and Rome, law began as social customs and traditions 
which held societies together.3 This meant that there was no effective separation of law and 
morals.4 Aristotle (384-322BC) espoused a natural law theory which was universally true, even 
if state laws differed.5 Aristotle ‘identified moral rectitude with justice. The moral man was a 
just man and the moral state was the just state.’6 Cicero (106 -43BC) also developed the 
universality of natural law when he argued that ‘true law is right reason, in agreement with 
nature; it is of universal application, unchanging and everlasting.’7 The early Christian writer, 
Paul, also developed this theory of universal natural law when he wrote ‘Even Gentiles who 
do not have God’s written Law, show that they know His law when they instinctively obey it, 
even without having heard. They demonstrate that God’s law is written in their hearts, their 
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conscience bearing witness.(Romans 2;14-15)’8 As Christianity became the dominant political 
force during the first millennium, the idea of the natural law being God’s law took a strong 
hold. Hence religion, and thus morality, and law were firmly connected.  

During the Middle Ages, Thomas Aquinas developed the natural law theory further through 
rational argument.9 He understood that humans are fallible and therefore human law was 
subject to error and contradiction. Natural or Divine Law however came from an infallible 
source and was thus always reliable.10 The Enlightenment brought new clarity as well as greater 
discourse and opposition to natural law theories. John Locke in writing his Second Treatise 
made a number of important contributions to Natural Law theory. In particular, he began to 
articulate the idea of rights. In his preface he described the peoples ‘love of their just and natural 
rights.’11 He goes on to discuss the right to make laws, the right of punishing a wrong doer, the 
‘right to destroy that which threatens me with destruction’, the right to liberty, the right to 
property and, importantly for democratic government, the right of resistance to an unjust 
sovereign.12 Locke proposed how these basic rights of natural law become part of a system of 
government as society becomes more complex.13 Locke’s ideas of morality were part of the 
shift towards seeing natural law as ‘providing the solution to the problem of how rational 
beings, constituted as we are, can live together’ rather than ‘with showing individuals how they 
are to attain their own perfection or highest good’.14 

The age of enlightenment and this shift in thinking, had an effect on English common law, 
since the nature of common law is to develop over long periods of time, as ancient social 
customs begin to be a ‘systematically recorded body of law’.15 A vast amount of these social 
customs derive from the dominance of Christianity in both politics and society. Those in 
positions of authority were predominately clergy, so it is reasonable to assert that judgements 
would tend to follow theological lines of thinking.16 However political events, such as the 
signing of the Magna Carta, also strongly affected the customs which formed the common law. 
This is evidenced by two of the most fundamental ‘principles of common law [which] concern 
(1) natural freedom and (2) that the state must not violate this freedom except as authorised by 
law’.17  

II NATURAL RIGHTS AND THE CONSTITUTIONAL MOVEMENT 

Locke’s Two Treatises on Government were written in the years immediately prior to the 
Glorious Revolution of 1688, an event which resulted in a strong Declaration of Rights being 
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developed in Britain.18 Almost 100 years later the idea of inviolable rights was one of the 
driving forces of the ‘constitutional movements of the 18th and 19th centuries’.19 A Constitution 
has the unusual position within a legal system of being the law that establishes and authorises 
how the law will be made.20 For a constitution to be effective it requires a willing acceptance 
by the people of its principles.21 In essence it ‘must be accepted,… not just as law, but as good 
law’.22 William J. Brennan Jr argued that ‘broad formulations of personal rights are a virtue, 
because they permit judges to adapt canons of right to situations not envisaged by those who 
framed them’.23 Without fundamental rights protections in place, a government has access to a 
level of power which, in unscrupulous hands, can remove from the people their life, liberty and 
property with very few consequences. It is for this reason that ‘the civil liberties and basic 
procedural safeguards contained in a bill of rights’ need to be enforceable.24 After bloody and 
hard fought revolutions both the Americans and French sought to achieve such safeguards by 
coupling their newly formed constitutions with a bill of rights.  

By contrast, Australia, a late comer to the constitutional movement, did not draft a bill of rights, 
nor was it felt necessary to enshrine many rights into the Australian Constitution. There are 
numerous explanations as to why this was the case. One of the explanations is that the founders 
were relying entirely on the English Common Law system which already had a long-
established tradition of rights protection as well as a declaration of rights. This theory has some 
merit, with discussions at the 1898 convention centring on these issues and actively deciding 
against such provisions.25 Further evidence lies in early decisions of the High Court relying 
heavily on English common law precedent and the fact that the Privy Council was still the final 
court of appeal, until the Australia Act of 1986 cut us free entirely from the English system. 
This freedom and independence, whilst highly lauded, has left Australia and its citizens adrift, 
with little protection of inviolable rights.  

III NATURAL RIGHTS AND THE AUSTRALIAN CONSTITUTION 

The Australian Government over the years has legislated, in a piecemeal fashion, for the 
protection of some rights. However it has actively eroded numerous basic freedoms through 
gradually encroaching regulations, such as mandatory sentencing, abrogation of the right to 
silence and restriction of association to name a few.26 This type of ad hoc response to the 
protection of basic rights has the potential to undermine the entire system, where, it can be 
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argued, its legitimacy rests largely on public confidence. 27 For as Locke argued, civil 
government is formed and therefore legitimized by the consent of all its citizens to give up 
their authority and come under obligation and submission to the majority.28 For the law making 
process to be legitimate, there must be an assurance that a law has not infringed the rights 
retained by the people.29 Legitimacy then ‘is necessary in almost all situations of authority,… 
it is central to the maintenance of order, to obtaining cooperation from subordinates, and to 
effective performance of government’.30 As citizens of a constitutionally formed democratic 
nation, the people of Australia have an expectation of justice being upheld. If this expectation 
is not met through judicial decisions, which are seen as just and fair, then the legitimacy of the 
system begins to erode.  

Given that Australia has no bill of rights, and the people have an expectation of justice, what 
role can natural rights play in affording some protections to the Australian people? As 
discussed earlier, natural rights come from a premise of morality; they ‘define the moral space 
within which persons must be free to make their own choices and live their own lives’. 31It can 
be argued that the process of choosing a strategy of legislative interpretation is inescapably a 
moral process and that natural rights should be part of the process.32  

IV APPLYING NATURAL RIGHTS TO STATUTORY 
INTERPRETATION 

In Australia, for example, there is no express right to freedom of speech. In fact, there is 
legislation in place forbidding certain types of speech.33 How then should the High Court deal 
with such legislation? One solution is to utilise the common law principles of statutory 
interpretation which lay down that ‘a statute will be construed so as not to interfere with 
common law rights, in the absence of express words’.34 Whilst this offers some protection, it 
is only useful in the face of ambiguity; it fails when a government is determined to abrogate a 
basic right and expresses this with absolute clarity.35 However with increasing acceptance of 
the concept of fundamental human rights, it can be argued that there is a growing expectation 
that such rights will be upheld. This in turn creates the type of pressure which allows judges to 
make changes to the common law. This process ensures broad acceptance of the changes but 
is notoriously slow.  

A second solution, which has begun to be embraced by the High Court, is to look to 
international law, specifically to human rights treaties. Modern day international human rights 
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law can be seen as natural law once again ascending. John Finnis argues that there are moral 
absolutes and that these are ‘the back bone of the important human rights’.36 Both in the 
Australian Constitution and the High Court through its decisions have made it clear that 
Australia has a dualist approach to international law. This means that provisions of 
international treaties to which Australia is a signatory do not become part of Australian law 
until they are validly enacted into legislation by parliament.37 However the court has also used 
treaties to aid in the interpretation of legislation.38 Justice Kirby was known to look frequently 
to international law as an aid to interpretation and considered it should be used for ‘guiding the 
court to the proper construction of legislation’.39 In the absence of human rights being 
legislated in Australia, it is possible to call on the nation’s obligations under its international 
treaties.40 Again, however, the protection of rights that this offers is only useful where there is 
ambiguity in legislation and is weak at best.  

The third solution is to legislate for the protection of rights through a bill of rights. This might 
seem like the obvious solution, as it is potentially able to be implemented without undue delay. 
However, the creation of such legislation would be an exercise in morality, and therefore is 
fraught with potential conflict. There is a risk that there may not be broad acceptance of the 
rights embraced by such legislation. If a bill of rights were to be developed for Australia, 
looking to international instruments such as the Universal Declaration of Human Rights or the 
bill of rights of other countries would be a good starting point. What each of these have in 
common is that they embrace natural rights, and a position of morality.  A bill of rights may 
not ‘by itself keep oppressive majorities or high-handed officials at bay’ but it will certainly 
consolidate some basic civil liberties and allow the judiciary to make consistent judgements in 
the protection of the people’s rights.41 

The Australian constitution has successfully overseen the establishment of a thriving nation. 
As already discussed the constitution contains very little by way of rights protection. The 
justices of the High Court have been willing to apply natural rights, on numerous occasions, to 
the constitution to establish what has become known as the concept of implied rights.42 In 
particular the High Court has consistently upheld the implied right of political 
communication.43 Cases of this nature have enabled the judiciary to apply to the constitution 
that which is lacking, from not having an expressly worded bill, which enshrines such rights. 
The High Court has proven that where a constitution has no accompanying bill of rights, natural 
rights still have a significant role to play. In Australia, the court has effectively kept the 
government in check, by voiding legislation which curtails basic liberties, through relying on 
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natural rights. However, the application of natural rights, embraced by the High Court on 
occasions, remains limited. Whilst the creativity of the Australian High Court is to be 
commended, the lack of a written charter of rights has led to inconsistencies and uncertainties 
for those seeking civil liberties protection in Australia.  

In today’s world, there is a broad acceptance of the concept of human rights. This has arisen 
from the long history of natural law and natural rights, based on the belief in the sanctity of 
life, liberty and property. The enshrinement of natural rights into law has been a process which 
many countries of the world have embraced as evidenced by the establishment of the United 
Nations and the Universal Declaration of Human Rights.44 Australia has legislated in a 
piecemeal fashion for some of these rights. However, they have not as yet embraced universal 
rights legislation, in the form of a bill of rights, even though they are a signatory to forty-nine 
different human rights treaties.45 Finally, it should be clear that, lacking a bill of rights, but 
having a constitution, means the Australian judiciary can and should consider natural rights 
when determining constitutional rights. For, as it currently stands, natural rights may be the 
only rights protection many Australians have. Until such time as there is an irresistible 
groundswell of public opinion, that forces the enshrinement of universal natural rights into 
legislation, the judiciary will hopefully continue to have the fortitude to protect the people 
through the application of natural rights. 

 

 

 
44 Rothwell, et al, above n 40, 526. 
45 http://www.info.dfat.gov.au/Info/Treaties/Treaties.nsf/WebView?OpenForm&Seq=2. 
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LEGAL REALISM’S ANALYSIS OF JUDICIAL 
BEHAVIOUR AND ITS CONTRIBUTION TO 

JURISPRUDENCE* 
FATEMA NAZARI 

‘The life of the law has not been logic; it has been experience... The law embodies the story of 
a nation's development through many centuries, and it cannot be dealt with as if it contained 
only the axioms and corollaries of a book of mathematics.’1  

I INTRODUCTION  

Legal realism is a descriptive theory of adjudication, about what judges really do when they 
decide cases. Legal realists state that common-law system of adjudication is subjective which 
produces inconsistent and incoherent results that are mostly based on the moral, social, and 
political preferences of judges. The behaviour of judiciary can be inclined to considerations of 
economic, pragmatic, sociological, and historical influences, along with psychological and 
personal prejudices and idiosyncrasies. They claim that the rules of law are imprecise in nature 
and discovery of facts is an imperfect process. Hence, they seek to focus how courts, in 
practice, reach decisions and regard the law as comprehensive predictions of what the courts 
will do. This essay will argue that Legal realism is an analysis of the reasons that motivate the 
behaviour of judges and lawyers, and further explain its contribution to jurisprudence. 

II THEORY OF LEGAL REALISM 

Legal realism is a theory of law that arose in the early decades of the twentieth century 
contending that law is best understood by focusing on what courts practically do in deciding 
cases2 rather than on what they say they are doing. The founder of this movement, Oliver 
Holmes Jr., condensed the law to the activity of courts and judges. This is a reference to a 
conception of adjudication rather than of law in general. Legal realism is the view that a legal 
system should follow the methods of natural science and should be based on empirical 
evidence.3  

Principally, legal realism was a reaction to Legal Formalism, also known as ‘mechanical 
jurisprudence’.4 Legal formalism was the classical view that judges do not create law; instead, 
they mechanically and logically apply the law by arriving at a uniquely correct legal outcome5 
from a set of clear, consistent, and comprehensive legal rules. Legal realists are convinced that 

 
*Submitted for assessment in LAW2224 
1 Oliver Wendell Holmes JR, The common law (Little, Brown, Boston 1881).  
2 Brian Leiter, ‘Legal Realisms, Old and New’ (2013) 47 Valparaiso University Law Review 949, 950. 
3 Brian Leiter, ‘Legal Realism and Legal Positivism Reconsidered’ (2001) 111(2) Ethics 278, 283. 
4 Joseph W Singer, ‘Legal Realism Now’ (1988) 76(2) California Law Review 467, 496. 
5 Timothy J Capurso, ‘How Judges Judge: Theories on Judicial Decision Making’ (1998) 29(1) University of 
Baltimore Law Forum 5, 9.  
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there is more to adjudication than the mere mechanical application of established legal 
principles to uncontroversial fact-finding. For these scholars, the rules which legal formalism 
treats as uncontroversial, essentially conceals contentious moral and political choices. Realists 
also deem it uncertain whether the law and the facts recognized in the judge's reasonings are 
the actual reasons of the decision.6 

III REALISM’S COMMON THEMES:7   

Influences of authority and economics 

Realists believe that the common law principles protect the commercial and economic interests 
of most powerful figures of the society. Courts uphold the interests of the members in power, 
behind the judgement of what is right. 

A doubt of the judicial technique of apparent deduction of legal conclusions from the 
rules of law 

The realists believe that law is not a set of rules that is clear, consistent, and complete as 
formalists claimed. Relatively, the law is packed with ambiguities, vague terms, contradictions, 
and incompatible rules of interpretation. Resultantly, there is usually no correct answer unique 
to any hard case which judges decide.8   

Law as an instrument for society’s welfare  

Realism maintains that the law does and should serve social ends.9 Judges do take 
considerations of public policy and fairness into account to enhance society’s welfare. 

A pragmatic approach for sustainable results 

Realists believe that law should be viewed scientifically, as an empirical science to resolve 
legal disputes. Judges must survey competing interests, substitute approaches and their 
consequences when they hand down opinions.10 

It mandates to cite that Realists do not propose that judges disregard the rule of law. Rather, 
they uphold that the role of the rule of law is minimized in the process of their decision-
making.11 Nonetheless, legal realism is not a unified school of thought, but it generally analyses 
the motives that provoke the behaviours of judges.  

 
6 Glendon Schubert, ‘Judicial Attitudes and Voting Behaviour: The 1961 Term of the United States Supreme 
Court’ (1963) 28 Law and Contemporary Problems 100, 100.  
7 Singer (n 4) 502. 
8 Brian Leiter, ‘Rethinking Legal Realism: Toward a Naturalized Jurisprudence’ (1997) 76 Texas Law Review 
267, 301. 
9 Singer (n 4) 515. 
10 Ibid 502. 
11 Capurso (n 4) 13. 
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IV ANALYSIS OF JUDGES/LAWYERS’ BEHAVIOUR  

Realism describes the causal connections between the fundamental situation types of cases and 
the actual judicial decisions.12 In regards with adjudication, Realists think that judges primarily 
react to the underlying facts of the case, when they decide cases, instead of responding with 
applicable rules and legal reasons. They ponder that judicial decisions carry distinct patterns 
which make the prediction feasible. However, these patterns do not derive from the existing 
legal rules. Rather, the decisions acquire patterns which are associated with the underlying 
factual scenarios of the case.13 Subsequently, it is the judicial response to the ‘situation type’14 
that governs the outcome of the case at hand. Karl Llewellyn, upon observing a number of 
cases,15 found that background facts and commercial practices (the situation-type)16 
determined the decision. The court, being ‘sensitive to commerce or to decency’17 applied rules 
more severely in particular cases to accommodate the fluctuating market conditions.  

Herman Oliphant’s comparison of two ‘promise-not-to-compete cases’18 demonstrates that 
decisions of these cases do not refer to the law but orient themselves to predominant norms in 
the commercial culture in which the disputes took place. In each case, the prevailing 
‘commercial norms’19 brought the differing outcomes. Yet, the courts referred to the rules that 
did not explain the actual decisions, and to the principles of contract law, instead of clearly 
stating that they were, in effect, enforcing the norms of the prevailing ‘commercial’ culture.20 
When Holmes attaches judicial decisions to legislative policy,21 he is professing that these 
policy concerns are not legal reasons in themselves. 

Similarly, Realism asserts that the class of legal reasons given by judges in justification of a 
decision cannot justify a unique outcome in other cases.22 It correlates with Realism’s argument 
that law is rationally indeterminate. If laws were determinate, legal rules and legal reasons 
would be unfailing sources to predict judicial conclusions.23 Nevertheless, indeterminacy in 
law is evident in many cases where there is no foundation to a particular decision of a court. 
Oliphant’s example of ‘the promise-not-to-compete cases’ shows that the law is indeterminate 
because the normative reasons24 the courts have used for justification, are not themselves legal 
reasons. Henceforth, such reasons would not render a unique outcome for other case scenarios. 
In that instance, legal reasons could then justify an equally conflicting result. If rules and legal 

 
12 Leiter (n 3) 283. 
13 Ibid 281. 
14 Ibid. 
15 Karl N Llewellyn, The Common Law Tradition: Deciding Appeals (Little Brown, Boston, 1960) 122-124. 
16 Ibid 126. 
17 Ibid 124. 
18 Leiter (n 3) 292. 
19 Ibid. 
20 Ibid 291. 
21 Leiter (n 8) 301. 
22 Ibid 285. 
23 Ibid 284. 
24 Ibid 292. 
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reasons neither rationalise the decisions nor explain them, then, it compels to search for other 
influences to clarify the court’s decision as it did.25 

Realism also placed the indeterminacy of law in the legitimate but contradictory standards of 
interpretation that courts could make use of, to obtain different rules from the same precedent 
or statute.26 The Realists proclaim that by study of precedents, we can only predict;27 we cannot 
be certain that what was established in the past opinion will be followed in the next case. 
Indeterminacy of law is not in the rules themselves but in methods we have of portraying what 
rules the precedents and statutes could cover. 

According to Llewellyn, there is more than one way of interpreting legal rules extracted from 
a relevant precedent. For him, one key reason for the misconception of the logical form is 
because the doctrine of precedent is ‘two-headed’,28 and the two heads are equally 
contradictory when applied to the one case. Thus, it seems to make the doctrine of precedent a 
theory of possibilities. Llewellyn argues that any precedent can be read ‘strictly’ or ‘loosely’.29 
The strict interpretation designates the rule of a precedent as specific to the facts of the case, 
the loose interpretation avoids distinguishing factors and abstracts from the specific facts to 
use the case as an authority for some general norm.30 In accordance with Realism’s view, if 
each precedent has two values, they cannot afford reasons for a unique result because one or 
more rule can be taken out from the same precedent.  

Realism claims that when it comes to adjudication, judges basically respond to the stimulus of 
the facts in deciding cases.31 This claim is favoured by major Realists. Oliphant, for example, 
articulates that courts react to the stimulus of the facts of cases rather than to the stimulus of 
‘over-general and outworn abstractions in opinion’.32 Judge Hutcheson has been cited to admit 
that ‘the vital, motivating impulse for the decision is an intuitive sense of what is right or wrong 
for that cause’.33 Likewise, Frank cited Chancellor Kent, confessing that: 

he first made himself 'master of the facts.' Then saw where justice lay, and the moral sense 
decided the court half the time; I then sat down to search the authorities... but I almost always 
found principles suited to my view of the case.34   

 
25 See ibid. 
26 Leiter (n 3) 295. 
27 Llewellyn (n 15) 62. 
28 Ibid 65. 
29 Ibid 66. 
30 Leiter (n 3) 295. 
31 Leiter (n 8) 276. 
32 See ibid. 
33 Joseph Hutcheson, ‘The Judgment Intuitive: The Function of the ‘Hunch’ in Judicial Decision’ (1929) 14(3) 
Cornell Law Quarterly 274, 285. 
34 Capurso (n 5) 6. 
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According to Frank, the ‘judicial hunch is a composite reaction’35 to a myriad of responses to 
the stimuli set up by various personal and environmental preconceptions. This intricate reaction 
which judges experience becomes the basis of a judicial conclusion. 

One of the Realists’ concerns about the law was the impact it had on a lawyer and his/her client. 
The lawyer is the bridge between public and the law officials.36  It becomes necessary that the 
lawyer must know the rules of law and what they mean to predict what the courts will do. They 
must also know the norms of the community and the needs of the client. Jerome Frank is 
professed to illustrate his concern about law as it ‘affects the work of the practicing lawyer and 
the needs of the clients who retain him’.37 Holmes points to the meaning of the law to lawyers 
who would ‘appear before judges or advise people so to keep them out of court’.38  What people 
want to know about the law is what the courts will do when confronted with their dispute. 
Realists signify that, in practical sense, that is all the law that matters to a client, and to the 
advising lawyer of a client.39 This assertion aims to give a gainful use of law for lawyers who 
must advise clients and shape the client's conduct to suit their desires. 

Additionally, Karl claims that, when dividing the law, the interplay between substantive law 
and adjective law40 directs the actions of lawyers. Substantive laws are determined and laid 
down by legislatures and they make clear what ought to happen. Adjective law is more like a 
procedure which regulates the work of the courts. Hence, procedural regulations become the 
gateway to making real41 the rules placed by substantive law. He claims that it is these 
procedures that cause lawyers to act as they do. This is a significant aspect because he contends 
that the lawyer's slip in following procedure is the client’s fall.42  

V CONTRIBUTION TO JURISPRUDENCE 

Realism’s continuing influence on legal thought has been profound. Most legal theorists would 
concur that the Realists were successful in their core ambition of contesting ‘formalist or 
mechanical’43 aspects of law and legal reasoning. It is generally accepted that law cannot be an 
exact science and therefore, it is essential to examine what judges are practically doing in 
deciding cases instead of merely accepting what they say they are doing. It succeeded in 
throwing light upon Formalist assumptions that judges always did what they said.44   

The legal theorists, like legal realists, deny extracting specific rules from abstract legal 
principles.45 This idea has diverted their attention away from substantive legal principles to the 
operative process of legal institutions such as courts. They acknowledge that much of law 

 
35 Ibid.  
36 Karl N Llewellyn, Bramble Bush: Some Lectures on Law and Its Study (New York, 1933) 14. 
37 Leiter (n 3) 291. 
38 Oliver Holmes, Jr., ‘The Path of the Law’ (1897) 10 Harvard Law Review 457, 457. 
39 Leiter (n 3) 292. 
40 Llewellyn (n 36) 7. 
41 Ibid 8. 
42 Ibid 19. 
43 Singer (n 4) 501. 
44 Ibid. 
45 Ibid 505. 
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becomes political when political figures disagree about substantive ends. They reason that legal 
rules can be justified when legitimate institutions stay within their appropriate roles,46 and if 
they are formed through a valid set of procedures. 

Legal process school is flourished by Realism in a sense that the former cautions judges to 
allow the legislature as the main law-making body.47 When they cannot, these theorists 
encourage judges to reconcile the law with the purposes and the policies behind the rules they 
are enforcing, and not just mechanically. This necessitates an interpretation of the reasons 
behind existing law that resolves contradictory principles and governs the proper balance 
between competing social interests.48 Legal theorists want judges to use a ‘combination of 
analogy and policy analysis’49 to draw lines between opposing interests and principles which 
tends to be one of the themes of Realism.50 

Legal realism efficaciously has changed the nature of persuasive argument.51 Receiving the 
Realist note, most legal scholars refuse answering legal questions by invoking the ‘inherent 
nature of the abstract concepts of property, contract, and liberty’.52 These scholars separate 
such concepts by line-drawing rather than by asserting definitions.53 For this resolution, these 
theorists bear in mind the ‘policies, principles, and purposes’54 which are the basis of legal 
rules. It is their objective to interpret and construct legal rules to accomplish those underlying 
purposes; it is also one of the themes of Realism.  

Consequently, the approach that Realism has delivered to legal theory is a naturalistic method. 
The Realists advocate an empirical theory of adjudication because they contemplate that the 
traditional jurisprudential scheme of justifying decisions based on legal rules and reasons is 
futile.55 As Realists deem laws to be rationally indeterminate, this calls for inspecting, with a 
naturalistic vision, other elements which cause courts’ decisions. This feature of Realism seems 
engrained in legal theory. 

Legal Realism has fundamentally changed our conceptions of legal reasoning, as well as of the 
connection between law and society. Although Realism did not triumph in framing ‘normative 
legal argument’,56 it did succeed in familiarising ‘interest balancing, line-drawing, policy 
analysis, purposive reasoning, and process concerns’ into legal thought.57 It could be revealed 
that the Realists’ insights have helped legal theorists in their attempt to formulate normative 

 
46 Ibid. 
47 Ibid 502, 508. 
48 Ibid 508. 
49 Ibid. 
50 Ibid 502. 
51 Ibid 503. 
52 Ibid. 
53 Ibid. 
54 Ibid. 
55 Leiter (n 3) 284. 
56 Singer (n 4) 468. 
57 Ibid 504. 
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legal argument. According to Joseph, all major schools of thought are by-products of legal 
realism.58  

VI CONCLUSION 

Legal realism is a theory of adjudication that focuses on the behaviour of judges when they 
render decisions. They claim to look at what the courts practically do since judicial processes 
and legal principles are imperfect and inconsistent, respectively. Realists put forward that 
judges are frequently influenced by their personal values, political beliefs and individual 
personalities, and many other non-legal factors (social interests and public policy) in their 
judgement. Legal realism convinced legal theorists that the law is not an exact science where 
deductive reasoning can bring about a determinate conclusion and that decisions of the 
judiciary are influenced by their personal and political standing. To this end, the Realist 
approach endorsed interest-balancing and policy analysis in the administration of justice into 
legal thought. 

  

 
58 Ibid 467. 
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YOUTH BOOT CAMPS A COMPARATIVE 
EVALUATION: A PUNITIVE MEASURE OF AN 

OPPORTUNITY TO AVOID JUVENILE 
CRIMINAL RECORDS?* 

EDDIE FRASER 

Abstract 

The current sentencing provisions for young offenders outlined in legislation dealing 

specifically with youth provide few alternative options outside of punitive sanctions for 

young people who violate the law. Even though offending behaviour amongst young people 

is, for most, limited to their adolescent years, the ongoing implications of obtaining a 

criminal record may last well into their adulthood, particularly in terms of employment 

outcomes. Two criminological theories –life course development and labelling – provide the 

rationale in this paper for investigating the possibility of alternative options to current 

sentencing practices of young people. By comparing evaluation reports carried out on the 

evaluations of the Queensland State Youth Boot Camp Initiative and a much larger 

evaluation conducted in the USA of forty-four military styled boot camps, it is proposed that 

those features identified as useful or effective in such programs be adopted and adapted as 

a new form of intensive training program for young offenders. This paper concludes with 

recommendations regarding adapting alternative sentencing methods, proposes the 

restructuring of these programs in anticipation of more positive results and avoiding the 

labelling effect of traditional criminal sanctions, the imposition of a criminal record, and 

ultimately prevent the negative association between having a criminal record and reduced 

employment outcomes.  
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I INTRODUCTION 

Research has provided clear indications that obtaining a criminal record significantly impacts 
the ability for ex-offenders in general to reintegrate into society, particularly as it relates to 
employment outcomes.1 Research also demonstrates that most young offenders ‘grow out’ of 
crime as they transition into adulthood.2 Nevertheless, for young offenders who eventually 
desist from crime, the association between having a criminal record and limited employment 
outcomes may well persist, given the demonstrated propensity for this as it relates to ex-
offenders in general. For this reason, alternative responses to juvenile offending should be 
explored and geared towards strategies aimed at preventing punitive sanctions and the 
imposition of criminal records upon young offenders. 

The 1997 Australian Law Reform Commission report3 indicates that during the inquiry it 
examined the processes that are associated with sentencing and outlined recommendations to 
make sentencing options consistent with the basic rights of juveniles.4 These recommendations 
promoted the need for national standards on sentencing, a wider range of options based on 
rehabilitation, and minimum intervention in the formal justice system. In addition, this report 
emphasised ‘the desirability of promoting the child’s reintegration and the child’s assuming a 
constructive role in society’.5Furthermore, the report outlines that children must be given a 
voice in any decision that may affect them. As well, that most jurisdictions’ accept that 
rehabilitation should be the goal for juvenile justice and detention is not preferred as such.6 

As it currently stands the Youth Justice Act 1992 (Qld) allows for/compels punitive sanctions 
to be imposed upon young offenders, as well as the imposition of criminal records for particular 
offences. In this paper the author addresses this component of the law as it relates to young 
offenders with regards to the potential social implications of serving a detention sentence or 
receiving a criminal record, as it relates to employment outcomes. As such, the author will 
employ a social scientific theoretical approach to examining these legal issues. 

Two theoretical perspectives govern the approach in this paper to examining the benefit of 
alternative options for responding to young offenders. The first draws from a life course theory 
of offending. According to this perspective, there are three types of offenders – “life-course 
persistent” offenders; “adolescent-limited” offenders; and “non-offenders”. This paper centres 
on the propositions relating to the adolescent-limited offenders, which suggests that offending 
behaviour or delinquency is a feature of a young person’s adolescent years. As well, most 
young offenders are characterised as adolescence-limited offenders and eventually grow out of 
crime as they transition into adulthood and take on adult responsibilities, such as employment. 
The second, labelling theory, suggests that by applying the label “deviant” or 

 
1 Devah Pager, Lincoln Quillian ‘Walking the walk? What Employers Say Versus What They Do’ (2005) 70(3) 
American Sociological Review 335-380. 
2 John  Laub, Robert Sampson ‘Understanding Desistance from Crime’ (2001) 28 Crime and Justice 1, 5. 
3 Australian Law Reform Commission, Seen and herd: priority for children in the legal process (1997) 84. 
4 Ibid. 
5 Ibid. 
6 Ibid. 
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“criminal/offender”, which occurs during formal criminal justice proceedings, the individual 
internalises that label and behaves accordingly. 

Drawing on these two theoretical perspectives, this paper will seek to examine whether 
intensive training programs for young offenders are one way by which young offenders may 
avoid the labelling effect of engaging with the criminal justice system and in turn desist from 
further offending. Research has indicated that desistance from crime is positively correlated 
with marriage, civic involvement, and employment amongst other factors. Therefore, to 
promote desistance, young offenders should engage in programs, such as employment training, 
instead of the criminal justice system imposing traditional sentences and criminal records.7  
Part of the rationale for this study is that any notion of policy, which promotes a “get tough on 
crime” approach, is detrimental to steering juvenile offenders away from offending. Instead, 
there should be a focus on developing and empowering young people to live productive, crime-
free lives throughout their adulthood.   

The idea of diverting young offenders away from traditional criminal justice responses has 
taken place in recent years with the use of boot camp style programs. These programs have, 
however, still been imposed as a punitive sanction for offending, rather than a rehabilitative 
response. Evaluations of these programs have reported mixed results, measured by rates of 
reoffending. In particular, evaluations of the boot camp program introduced in Queensland in 
2013 suggest the program was largely unsuccessful for a range of reasons. The program was 
subsequently discontinued. However, given the merits of other programs, it would be beneficial 
to consider whether such programs would be more successful with some revision, re-
development and adopting the features of other programs that contributed to their success.  

In order to examine this, the author conducts a comparative analysis on the outcomes of two 
evaluations. One of these evaluations is of the Queensland State Youth Boot Camp initiative. 
The second is a larger scale evaluation conducted in the United States of forty-four military 
styled boot camps. By comparing and contrasting the outcomes of these evaluations, The 
author will examine whether the punitive boot camp style training programs could be reframed 
as rehabilitative intensive training programs, with a particular focus on employment outcomes 
rather than punishment. In favour of labelling and life-course theories, a rehabilitative response 
to young offenders captures them during the critical time of adolescence where offending is at 
its peak, and diverts them towards pro-social goals and behaviour, rather than entrenching them 
in the criminal justice system. In addition, rehabilitative approaches are more likely to apply 
positive rather than negative labels, potentially having a greater positive impact on how young 
offenders transition to adulthood and over their life course.  

Traditional sentencing that involves incarceration increases the likelihood of further offending 
behaviour when released. In addition, incarceration interrupts the progress of youth 
development through being removed from schooling or training and creates a stigma that has 
a negative effect on the individual’s self-esteem. Incarceration removes the person from a 

 
7 Nathaniel Ascani ‘Labeling Theory and the Effects of Sanctioning on Delinquent Peer Association: A new 
Approach to Sentencing Juveniles (2012) Perspectives University of New Hampshire 80. 
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potentially supportive community environment and instead places the individual close to those 
already engaged in anti-social behaviour.  

In the final section of this paper, the key research findings are addressed and further 
recommendations are made on the future of youth sentencing measures. It is proposed that the 
current boot-camp model be re-developed and be offered to young offenders as an alternative 
option to traditional sentencing and punitive sanctions. In doing so, this actively engages young 
offenders in addressing their own offending behaviour, as well as having some autonomy over 
the direction of their lives from that point. Furthermore, it allows the young offender to take 
responsibility for their offending, whilst also avoiding or at least minimising the application of 
negative labels such as ‘deviant’ or ‘criminal’, but replacing these with labels that are more 
positive. In the long term, the usually detrimental effect of having a criminal record on 
employment outcomes is removed for the young offender as they enter into the workforce in 
their early adult years and over the course of their adult working lives.  

II RESEARCH QUESTIONS  

The following questions guide this research: 

A Main Question 

How can current sentencing practices relating to young offenders be amended to include 
intensive training programs as an alternative option to traditional punitive sentences? 

B  Sub-Questions 

1. What alternative options for sentencing young offenders could be made available apart 
from traditional punitive criminal justice responses? 

2.  Could military-style boot camps be adopted and adapted to provide an alternative to 
traditional punitive sentences for young offenders?  

III AIMS 

In addressing the questions outlined above, this paper aims to consider the merits of engaging 
young offenders in intensive training programs as alternative options to the use of criminal 
records in the youth sentencing process. A further aim is to consider the way in which such 
alternative options might be instrumental in decreasing the application of negative labels on 
young offenders. As well, it will examine ways in which juvenile offenders are able to progress 
through their adolescence and into adulthood, without a criminal record. This is crucial as it 
relates to the ability for young people who have engaged in offending behaviour to successfully 
reintegrate into society and seek valuable employment outcomes at the outset of and throughout 
their adult years. 
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IV LITERATURE REVIEW  

A Boot Camp Programs 

Boot camp programs were initially introduced in the 1980’s and subsequently became popular 
correctional sanctions, applied widely throughout the USA.8 The notion of a boot camp 
program is modelled on military basic training whereby the participants are assigned to squads 
and housed in dormitories resembling military barracks whilst being subjected to a rigorous 
daily routine that emphasizes discipline, physical labour, exercise, and drills. Program staff 
function as drill instructors and are often addressed by military titles.9 Other labels given to 
these correctional boot camps are shock or intensive incarceration.10  

Some have argued that many of the components of the camps are in direct opposition to the 
type of relationship[s] and supportive conditions that are needed for quality programming.11 
Much of the research measuring the effectiveness of boot camps focus on the potential impacts 
of these camps and whether they change the attitudes of participants, attachments to the 
community or impulsivity.12  

B Life Course Theory, Employment and Desistance from Crime 

The life course perspectives of juvenile delinquency and offending argue that crime declines 
over time and with age. Life course theorists such as Sampson and Laub, and Moffitt propose 
as young people transition into adulthood and experience key life events such as employment, 
marriage and/or military service their involvement in delinquency and offending behaviour 
declines. For most, engaging in any type of offending behaviour ceases.13 In accordance with 
this trend, Moffitt suggests that juveniles can be categorised in three types of offender – life 
course persistent offenders, adolescence limited offenders and non-offenders. 14 

In Moffitt’s Developmental Taxonomy of Antisocial Behaviour she describes life course 
persistent offenders as displaying antisocial behaviours at an early age, and continue this 
behaviour through adolescence into adulthood.15 On the other hand, adolescence limited 
offenders display anti-social behaviour during adolescence. Typically, this is only constrained 
to their adolescent years, where adolescents ‘grow out’ of crime as they get older and enter into 
young adulthood.16 This propensity to grow out of crime is demonstrated in recent Australian 

 
8 Benjamin Meade, Benjamin Steiner ‘The Total effects of boot camps that house juveniles: A systematic 
review of the evidence (2010) 38(5) Journal of Criminal Justice 841, 841. 
9 Ibid. 
10 Doris Layton MacKenzie, David  Wilson , Suzanne  Kider ‘Effects if Correctional Boot Camps on Offending’ 
(2001) 578(1) Annals of the American Academy of Political and Social Science 126, 127. 
11 Ibid, 128. 
12 Ibid. 
13 Walter Forest, Carter Hay, ‘Life-course transitions, self-control and desistance from crime’ (2011) 11(5) 
Criminology & Criminal Justice 487, 487. 
14 J. C Barnes, ‘EXAMINING THE GENETIC UNDERPININGS TO MOFFITT’S DEVELOPMENTAL 
TAXONOMY: A BEHAVIORAL GENETIC ANALYSIS’ (2011) 49(4) Criminology 923. 
15 Willem Martens, ‘Antisocial and psychopathic personality disorders: Causes, course, and remission-a review 
article’ (2000) 44(4) International Journal of Offender Therapy and Comparative Criminology, 406-430. 
16 Ibid. 
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statistics relating to juvenile offending. A report published by the Australian Institute of 
Criminology in 2014 shows the rate of offending for property and violent offences peaks at 15-
19 years old. In addition, the statistics demonstrate a sharp decline after this age range as shown 
in figures 1 and 2 below.17 

Figure 1 Offenders by selected violent offences and age, 2012–13 (rate per 100,000 population) 

  

 
17 Australian Institute of Criminology, Australian Crime: Facts and Figures (2014) 
<http://www.aic.gov.au/publications/current%20series/facts/1-20/2014/3_offender.html>. 
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Figure 2 Offenders by selected property offences and age, 2012–13 (rate per 100,000 
population) 

 

Moffitt stresses that it is crucial for adult social role be made available to adolescence-limited 
offenders as they enter into adulthood.18 Hill concluded in her research that the more time 
adolescents spend in adult roles, the less delinquent behaviour that they would engage.19 Hill 
notes that for these reasons, in addition to frequency of crimes committed, this explains the 
peak of offending during adolescence, followed by a sharp decrease in offending in early 
adulthood.20 Evidently, the research undertaken by Hill supported Moffitt’s theory that 
adolescence-limited offenders desist from crime in response to them assuming adult social 
roles.21 

Life-course criminology highlights the importance of viewing desistance as a developmental 
process rather than something that occurs overnight. This matches the notion of transition from 
adolescence to adulthood as a gradual process which is seen as one that takes shape throughout 
the emerging adult years as opposed to being one of instant change.22 Associated with this 
pattern, recidivism studies have shown that the risks of reoffending decrease with factors 

 
18 Jessica Hill et al ‘Desisting from Crime in Emerging Adulthood: Roles and the Maturity Gap’ (2016) 2 
Journal of Research in Crime and Delinquency 1-30, 4. 
19 Ibid, 18. 
20 Ibid. 
21 Ibid. 
22 Ibid, 20. 
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associated with the passing of time and the age of the offender.23 In addition to these findings, 
further studies around desistance from crime indicates that employment is a strong forecaster 
of desistence. 24 However, research also states that employers are reluctant to hire someone 
with a criminal record.25 

Therefore, if employment plays a key factor in reintegrating former offenders as well as 
reducing the risk of recidivism, then obtaining a criminal record during the period of 
adolescence may well create a barrier for young people in two key ways. First, it may foster a 
number of challenges in successfully obtaining employment. Second, the transition into 
adulthood, which is normally characterised by entering the workforce along with other adult 
responsibilities, may be rendered more difficult due to a criminal record creating a barrier to 
accessing adult responsibilities.26 Furthermore, Sampson and Laub27 note that crime declines 
with age, so the risk for young people to engage in further offending lessens as they get older.   

The results of the findings in research indicate that employment contributes significantly to 
rehabilitative and reintegrative processes. If a criminal record effects the ability for a young 
offender who has at some point been exposed to the criminal justice system they may be unable 
to obtain employment. These implications may be due to legal, social, or political barriers, 
however, remaining unemployed may ultimately lead to reoffending. Research supports this in 
that it is clear that unemployment and crime are related and Farrington shows that for those 
with a history of offending, the risk of reoffending is higher if they are not engaged in 
meaningful employment.28 Naylor 29 notes that the findings from the Law Reform Commission 
of Western Australia concluded (with respect to employment) that: 

“[It] enables former offenders to develop their potential to undertake employment, to 
marry and raise a family, and to develop full social and community relationships and 
not to be unnecessarily tempted or driven to further criminal involvement”.30     

Wright and Cullen propose that employment contributes to desistance from crime because 
individuals are exposed to prosocial peer networks through employment. 31 They propose that 
the reduction in crime is not simply due to social engagement but also with the establishments 
of prosocial relations with co-workers. These relationships restructure friendship networks, and 
in turn diminish contact with delinquent peers.32  This is an important reason why ‘getting a 
job’ has the potential to reduce reoffending and contributes to the process of desistance from 

 
23 Ibid, 117. 
24 Ibid. 
25 Pager, Quillian Above n 1. 
26 Bronwyn Naylor ‘Living down the past: why a criminal record should not be a barrier to successful 
employment’ (2012) 18(8) Employment Law Bulletin 115,115. 
27 Laub, Sampson Above n 2. 
28 Anne  Petersen, Jeylan Mortimer, Youth Unemployment and Society (Cambridge University Press 1994) 239. 
29 Naylor, Above n 7, 118. 
30 Ibid. 
31 Ibid. 
32 John Wright, Francis Cullen, ‘Employment, Peers and Life-Course Transitions’ (2004) 21 Justice Quarterly 
183, 185.  
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crime.33 Wright and Cullen specifically state that ‘job stability in the transition from young 
adult-hood significantly modifies the trajectories of crime and deviance’.34 What seems 
apparent is that whilst engaging in conventional society through employment, of equal 
importance is the role that co-workers play in fostering and promoting desistance from crime.35 

Wright and Cullen annotate their position with respect to employment in reducing crime being 
attributable to when individuals divorce themselves from relationships that at some point 
embedded them in criminal behaviour.36 What is apparent is the advantage employment has in 
reducing recidivism and encouraging desistance from crime for young offenders. It is for this 
reason that diversion away from traditional punitive sanctions or the imposition of a criminal 
record should be towards alternative responses for young offenders, such as treatment 
programs. As part of these alternative responses, employment training and placement should 
be emphasized on the basis that employment has been demonstrated as significantly 
contributing to reducing the risk of further offending.   

The advantage of diverting young offenders away from obtaining a criminal record and 
punitive sanctions towards interventions that are designed to increase their chances for 
employment and desistance from crime, has so far been examined within the context of life 
course theories. Complimentary to this, labelling theorists also provide a sound rationale for 
providing alternative options to young offenders, other than traditional criminal justice 
sanctions and responses. The issues surrounding the labelling effects of criminal justice 
processes on young people, the negative implications of this with respect to criminal records 
and the way in which alternative intensive training programs might alleviate these will now be 
discussed.  

C Labelling & Formal Sanctioning Effect on Youth and the Criminal Justice 
System   

Labels, such as ‘deviant’, ‘delinquent’, or ‘criminal’, are applied to those who violate the law 
by official and/or formal institutions such as police, in the courtroom or processes associated 
with the criminal justice system. As well, these labels can also be applied and/or reinforced by 
informal institutions such as family, teachers or society, which influences the way these people 
relate to and respond to the labelled individual. Subsequently, because people treat them 
differently, this reinforces to the individual the label that has been applied to them. The use of 
punishment also reinforces these negative labels, because only offenders/naughty people get 
punished. 

Primary deviance and secondary deviance are key concepts in labelling theory. Primary 
deviance refers to the initial deviant acts that one may react to in defining someone as deviant.37 
Secondary deviance refers to additional deviant acts that occur after and because the ‘deviant’ 
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label is applied, even if the earlier accusation of deviance is false.38The effect of this labelling 
is that the individual begins to see themselves in line with the label that has been applied. 
Where it was initially a term used to describe them according to their behaviour, it is now 
something the individual has internalised. 39  The label now refers to who they are rather than 
what they have done. The effects of labelling are most evident when the individual engages in 
secondary deviance. This demonstrates the label has been internalised and the individual 
behaves in accordance with the label. 

According to the theoretical propositions put forward by labelling theory, young people who 
engage with the criminal justice system and, for some, obtain criminal records the risk of their 
continued involvement in offending behaviour is increased.40 Ascani describes the effect of 
labelling in its superficial form as suggesting individuals may feel an obligation to act out the 
roles that their new labelled status as ‘criminal’ dictates.41 It is noted that by having a criminal 
record, the value of earning a high school diploma or post-secondary degree or obtaining 
meaningful work and building a professional network is affected differently compared with 
those not labelled ‘criminal’.42 It is evident in much research that a result of this indicates that 
the labelled individual is more likely to withdraw from conformity, reject the institutions that 
they feel rejected them, and in turn actively seek out peers who may also be deviant and less 
judgmental whilst willing to provide a system of social support.43  

Evidence suggests that serious criminal sanctioning of youth produces obstacles that 
discourage their investment into conventional society.44  Braithwaite et al note that physical or 
social punishments which exclude the offender from the majority, such as incarceration, 
increases the risk of offenders’ alienation from society and consequently they ‘reject their 
rejecters’.45 Through such rejection and alienation, negative labels are reinforced and 
eventually further deviant behaviours emerge. Additionally, incarceration may also fail to 
prepare those released offenders to reintegrate into conventional society due to ineffective 
treatment or reintegration programs that have been underdeveloped.46  

Research has also outlined that incarceration and juvenile justice intervention is associated with 
subsequent delinquency. 47 Bernberg et al have noted that deviant groups represent a source of 
social support where deviant activities are accepted. These deviant groups provide social 
shelter from those who react negatively towards the status of deviance. Inevitably, the labelled 
person is increasingly likely to become involved in groups that consist of social deviants and 
unconventional others.48  
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By enforcing negative labels such as ‘criminal’ or ‘offender’, it is possible that any movement 
towards a ‘tough on crime’ or ‘holding kids accountable’ sentencing process may increase 
recidivism amongst offenders resulting in social rejection.49 Braithwaite has suggested that 
instead of discouraging participation in conventional activities by labelling and isolating 
offenders the policy surrounding juvenile crime should instead be remedial and foster 
reintegration and offers suggestions such as academic mentoring, career advising or providing 
alternative activities.50 

Labelling theory explains acts of deviance that take place after a person is labelled as deviant 
by society or authority figures within society. It is not uncommon though that in the same way 
that a process leads to a deviant identity this can also be reversed.51 A children’s court or society 
can become the link, which then connects the vicious circle of causes in delinquency. 52 
Additionally, the experience of stigmatization during interactions with peers, guards, judges, 
lawyers or social workers as they progress through the criminal justice system can have similar 
effects.53 Whilst traditional justice processes, such as the courts, is a way in which negative 
labels can be applied and reinforced a positive affect can be achieved also. 

The court experience may be perceived positively by youth if their experience is one of release 
as an affirmation of the judge’s faith in the good nature of the youth and their ability to stay 
out of trouble in the future. This approach aligns with the themes of rehabilitation and the court 
maintaining a non-threatening nature.54 Assumptions amongst professionals, with respect to 
juvenile justice, indicate that a positive reaction from a young person is likely to occur after a 
criminal justice proceeding, which is perceived by the young person to be fair. Furthermore, it 
is argued that proceedings in which the rights of the young person have been protected will be 
perceived as just treatment and will therefore be more amenable to rehabilitation.55 

Policy questions surrounding youth and juvenile justice indicate that diversion and the courts 
role regarding labelling are clear. Proponents of diversions argue that individuals are less likely 
to commit further crimes than individuals that have not been diverted.56 The labelling 
perspective opens a rich source of research possibilities upon the ways in which youth are 
defined.57 This is in addition to ways in which the juvenile criminal justice system and the 
effects in relation to the reaction of the system has to their behaviours.58 

Labelling theorists propose two main arguments regarding deviance as a socially defined 
concept and the ways in which deviance should be controlled through social processes.59 The 
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first is that agents and agencies of social control determine what counts as deviant and direct 
individuals towards deviant behaviour via the application of negative labels. The second refers 
to particular behaviours as deviant only because individuals or collective actors in society make 
rules against those behaviours.60These arguments can also be said about the labelling of a 
particular program for example of what will be discussed later in the paper “boot camp”  with 
respect to the notion of labelling theory the reactions to criminal behaviour should be 
considered at least if not more than that of the behaviour itself.  

With this in mind, we can look to see that if the young person is labelled deviant the label is 
reinforced and internalised by the individual to whom the label has been applied and society 
applies and reinforces that label. The influence of negative labels on the likelihood of 
reoffending, as suggested by labelling theory, support the case for such labels and subsequent 
reinforcements of those labels to be avoided, or at least, minimised. How boot camps in their 
current form may, in fact operate in a way that reinforces labels in that the use of boot camps 
as a form of punitive sanction. This in turn reinforces the ‘offender’ label, because offenders 
get punished.  

There is a view that deviant labelling can have profound, detrimental impacts on the person’s 
social standing and, subsequently be crucial in building of a stable pattern of deviant 
behaviour.61 Liska and Messner have identified two theoretical perspectives to explain different 
approaches to labelling. The first of which is that deviant labelling may influence subsequent 
deviance by altering the person’s self-concept, which highlights the role of the self, and the 
dynamics of deviance amplification occurs when a labelled person conforms to the 
stereotypical expectation of others.62 The second approach focuses on the tangible (social 
structural) aspects of social exclusion in that deviance is stabilized due to the blocked access 
to structured opportunities such as employment and conventional others.63 Sampson and Laub 
make clear descriptions on how official intervention during adolescence may negatively affect 
future life chances.64 This increases  involvement in delinquency, deviance, and as such public 
labelling as a transitional event that tends to push young people on a trajectory of structural 
disadvantage and involvement in deviance and crime.65 

Bernburg and Krohn note: 

“A key notion is that the application of a deviant label, which is most successfully (but not 
only) achieved by official intervention (Becker, 1963), during a crucial period in the life course 
tends to lead to marginalization from conventionally structured opportunities, particularly as 
these are shaped by education and employment”.66 

 
60 Ibid. 
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It can then be anticipated that for some who have been given a criminal record that the results 
above would be the same. Furthermore, recent studies have shown and confirmed that evidence 
of sanctioning processes such as an arrest or criminal record officially marks the juvenile as a 
“criminal”. As such potential employers, whether advertently or inadvertently, may impose a 
secondary sanction created through the denial of employment of former offenders with criminal 
records.67 However, the benefit of employment for both the individual and the community is 
that employment assists to “shed a negative (criminal) identity and (re)assume a positive non-
criminal-one”68 

An official label can directly impede on employment opportunities in that many employers 
may avoid hiring known delinquents. As well, individuals who have experienced official 
criminal justice intervention or have a criminal record may expect and fear rejection from 
others, such as employers. For these reasons, they may be less likely to apply for good jobs.69 

Bernburg and Krohn have outlined that official criminal justice intervention has a direct effect 
negative on future adult crime such as educational attainment, employment and adolescent 
delinquent behaviour may indicate the influential role that an experience on the lives of those 
that have been labelled.70 Liberman, Kirk and Kim note that labelling young offenders has 
shown that a delinquent label redirects the self-conception or personal identity toward a deviant 
self-conception.71 If we look at a youth labelled deviant producing higher rate of recidivism 
the young person would then have more frequent interactions with the criminal justice system. 
It is clear that stigma of a criminal record undermines social control processes whether or not 
the labelled deviant internalizes the deviant status.72 It is clear that, in any event a “snow ball” 
effect can be started from the process starting at the young offenders’ arrest, the official 
labelling, incarceration and formal sanctioning.73 What has been seen is that the young person’s 
life chances are as a result significantly impacted.  

At this point of the paper a review of boot camp models will be discussed by the author. In 
doing so the author intends to create a link to the results with a view to make some 
recommendations of these findings and potential areas for further research development.  

V METHOD AND ANALYSIS 

A comparative analysis method has been employed to achieve the stated aims of this research 
paper. In doing so, this paper compares, and contrasts two evaluations conducted to assess the 
effectiveness of juvenile boot camps. One of these evaluations is from Queensland, Australia 
and the other from the United States of America (“USA”). The US evaluation evaluated forty-
four different juvenile military style boot camps from across all of the US. The Australian 
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report evaluated a Queensland based youth boot camp. All were implemented as responses to 
young offenders and measured program effectiveness and rates of recidivism. The Queensland 
evaluation evaluated the location of the program, length of time, age of participants and what 
the programs offered.  

By comparing the outcome of these evaluations the author will examine what particular 
features of these boot camp style programs were reported to be successful/useful and what 
particular features were considered perhaps counter-productive.  

A Boot Camps a Queensland Comparison to USA 

The study undertaken by Layton, MacKenzie and Wilson reviewed evaluations of forty-four  
boot camp style programs in the USA. These programs targeted both adult and juvenile 
offenders as well as groups who received community supervision or incarceration by way of 
jail sentence or a juvenile residential facility.74 The study reports a range of results from large 
reductions to large increases in the rates of recidivism for the boot camp participants.75 A 
comparison of outcomes between boot camps indicates the risk of recidivism amongst 
participants was at equal odds. The comparison groups were of those that received community 
supervision or those that were incarcerated and those that were convicted. The study shows no 
relationship between program participation and recidivism.76 The study even found that the 
effectiveness of juvenile boot camps was lower than that of the adult boot camps measured by 
a qualitative methodological rating scale.77  This indicates that recidivism rates were higher in 
young people than that of adults who engaged in military style boot camp programs. The study 
speculated that program models that focused on treatments such as drug abuse, counselling, 
and vocational education as well as after care transition assistance would more likely have 
positive benefits relative to the alternative correctional approaches such as prison and 
probation.78 The study indicates that those who advocate for the boot camp programs would be 
disappointed as well as for many people with hopes that the program would successfully reduce 
recidivism amongst youth and adults due to the expectation that the programs would 
successfully reduce future criminal activities of juveniles.79   

In the discussion of the study, Layton, MacKenzie and Wilson note that in their opinion one 
possible reason that boot camps were not any more or less effective than other alternatives is 
because they fail to incorporate components of effective therapy. They noted that this was 
because they did not offer more therapy or treatment than the other alternatives and that boot 
camps themselves had little to offer as far as moving offenders away from deviant activities.80 

The results also show that recidivism rates do not decrease and are just as high when offenders 
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engage in military-style boot camp correctional settings in comparison to those who received 
other correctional sanctions.81   

Tyler, Darville and Stalnaker also examined juvenile boot camps in the USA and found that 
they were ineffective in terms of costs and recidivism unless they incorporated a program that 
provided young offenders with skills, motivation and resources to avoid the environment and 
lifestyle that contributed to their delinquency in the first instance.82 They note it is unlikely that 
boot camps for juveniles would be effective in correcting behaviours that have developed over 
the course of their lives to date. They further suggest that new skills and self-confidence are of 
more importance with regards to reintegrating young offenders, than that of short-term forced 
compliance with the rules of society.83 As such, there are two key aspects associated with 
reduced risks of recidivism emerging from these evaluations. The first is that programs 
intended to target young offenders should centre on rehabilitative and reintegrative approaches, 
rather than punitive approaches intended to punish. The second refers to post-program support. 
In this regard, young offenders should be supported throughout the process of reintegration in 
order to reduce their likelihood for further offending. Subsequently, a rehabilative approach 
might apply a more positive label, rather than negative, which according to labelling theory, 
the young offender should internalise and behave in accordance with that positive identity. 

Additionally, it is noted that national recidivism rates for those who participate in boot camps 
appear to be high. Therefore, the effectiveness of such programs and associated costs should 
be re-evaluated.84 Nevertheless, it is apparent that adolescents seem to do better in activities 
that they may choose for themselves rather than one forced on them by society or parental 
influences.85 

The overall outcome of the study indicates that boot camps fare similar results to those of 
probation and supervised intensive probation and that these methods are more cost effective 
than that of boot camps.86 As a result, Tyler, Darville and Stalnaker agree that these boot camps 
require more evaluation and potentially re-structuring before they can be a tool that maximises 
dealing with juvenile delinquency in the future.87  They correctly identify that the juvenile 
system exists on the basis that juveniles are indeed different from adults. Consequently, 
programs should be tailored to address these differences as opposed to imitating an adult type 
program and hoping that the desired outcomes are achieved.88 

The Early Intervention Boot Camp with aims to prevent youth from entering into the youth 
justice system set up at the Gold Coast, Fraser/Sunshine Coast, and Rockhampton.89  Sentenced 
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Youth Boot Camps, by contrast,  were aimed at those already in the Youth Justice System for 
a minimum of 3 months and maximum of 6 months and only offered to those youth residing in 
Townsville and Cairns regions.90 The program was instituted in 2013 and continued until June 
2015.91 The report evaluates the program in assessing the effectiveness through conducting a 
literature review, collection and analysis of primary and secondary quantitative and qualitative 
data as well as analysis of the costs and benefits of the program.92 

Since January 2013, when the intervention program was introduced, a total of thirty one people 
were sentenced to boot camp orders. At the time this evaluation report was published, 73 
percent of those who had successfully completed the program had reoffended.93The results of 
the final report err caution with any of the results, as they are based on a small sample size as 
well as different time frames of programs. The overall evaluation in the final report indicates 
that there is lack of clarity as to whether the program was effective in achieving the overarching 
objective of reducing reoffending amongst the participants.94 

The KPMG evaluation report on the boot camps in Queensland indicates that although military-
style boot camps have proved to be ineffective that the effectiveness of therapeutic wilderness-
style camps produced mixed result.95 Furthermore, the report notes that international 
experiences suggest the most effective boot camp models for youth are those that incorporate 
aspects best aspects of intervention strategies. Such intervention strategies incorporate 
therapeutic support, focussing on education, employment skills, community involvement, 
community/family integration, and cognitive and behavioural therapy.96 The report outlines 
that experimental learning through physical activity, family support through programs, 
cognitive behaviour therapy, tailored individual programs, and ongoing support through post-
release programs are better practice within a model such as this.97 

The KPMG report had some key findings in its evaluation  indicating that early intervention 
for young people at risk of entering the youth justice system has been recognised as an effective 
way to reduce the demand within the justice system.98  The report indicates that correctly 
identifying and then addressing needs (for example, re-engaging young people in education, 
training, employment or building capacity for parents to care for their children) may reduce the 
risk of  young people engaging in criminal behaviours.99 The report also notes that a significant 
issue for implementation of a young offender program is also a timing issue and therefore 
having a need to identify the correct timing for interventions.100 The report explains that 
although general risk factors can be identified, the point at which to intervene is not always 
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clear. Timing is important in that wrong timing leads to increased risk of recidivism, which 
may affect the ability to address the risk of future offending.  However, incorrectly identifying 
the specific risk factors can contribute to antisocial behaviours, as well as missing the 
opportunity to intervene therefore leading to cumulative risk factors that make a successful 
intervention much more difficult.101 Additionally if there is incorrect identification there is a 
possibility that young people most in need of help are missed or placed unnecessarily into the 
youth justice system, which in turn may contribute to a whole range of additional risk factors. 
102Appropriate programming can lead to targeting young offenders entrenched in crime and 
deviance and assist in a reduction of recidivism.103  

A number of reasons outlined in the report suggest why the Queensland model was 
unsuccessful. These reasons relate to program governance, program delivery, program entry 
assessment, staffing, and costs. With respect to program governance, the report suggests that 
the program should be driven on the basis of strong policy rather than that that of an election 
commitment. 104 Furthermore, a number of issues were highlighted in the context of program 
delivery. First, the remote geographical location of the program was not conducive to families 
being actively engaged in supporting young people during their participation in the program. 
105 As well, the option for the wider community to also contribute, was limited by the remote 
location of the program. In terms of assessing the suitability for young people to participate, it 
appears those most eligible were overlooked and too much emphasis was placed on the 
anticipated risk levels of potential program participants. The short number of people (35 in 
total) who completed the program in the period is too small to show whether long-term benefits 
may accrue to the program in Queensland.106 The success in achieving objectives other than 
reduced recidivism varies significantly and most other objectives related to family or 
community was considered unachieved.107 The report has also clearly outlined that the costs 
for the program is more expensive than that of traditional sentencing options outlining that in 
15 months the program costs $4.8 million operationally over the period and a $4.3 million one-
off capital and set up costs.108 

Based on the research undertaken, a rationale exists for providing an early intervention youth 
boot camp, aimed at diverting young people away from engaging in anti-social behaviour as 
soon as possible. To be effective, this would require the identified risk factors and needs of  
young offenders to be addressed, with particular attention to the broader social context of the 
young person’s life. Working with young offenders, in collaboration with their families and 
the wider community would provide a holistic, reintegrative approach to addressing these risk 
factors109, rather than a punitive measure that merely punishes behaviour borne out of these 
risk factors. Furthermore, it is evident that early intervention programs are a key component to 
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reducing demand within the criminal justice system. As such, responses to young offenders 
should be tailored to identify and divert young people who are at high risk of reoffending.110 
This would allow them the option to engage in intervention programs as an alternative to 
traditional sentencing. Ultimately, the argument for diversion during adolescence is to capture 
young offenders at an age where offending is statistically at its highest and maximise the 
chances their offending is limited to this time period as suggested by life-course theories. The 
report goes on to outline that although sanctions such as probation or detention may reduce 
crime in the short term they are not effective in reducing offending behaviours or in 
rehabilitating offenders.111   

The report indicates that the participants in the program are a particularly difficult cohort to 
work with and have been through other youth justice interventions many times without any 
success. Also acknowledged is that it would be unlikely for participants to experience any 
significant changes in the short term, given the short time frame since the start of the 
program.112  However, the findings of the report indicate that what were described as ‘lower 
order objectives’ were achieved in the program. Lower order objectives refer to improved 
engagement in education, training and/or employment and/or improved social and life skills 
initially identified as factors contributing to the risk of offending post release. This is a strong 
indicator that some of the key elements of what has previously been identified as contributing 
to successful programs are in place, but perhaps refinement and restructure is indeed required. 

By overall comparison, what appears to be a common feature of the military-style boot camps 
facilitated in the United States and Australia is that those reporting little to no effect on 
recidivism rates appear to be punitive in their approach. Those with greater emphasis on 
addressing particular needs and risk factors in young people as it relates to key outcomes such 
as employment and training, have demonstrated greater success in reducing the rate at which 
young offenders engage in further offending behaviour. Subsequently, a number of 
recommendations are outlined in the following section with regard to restructuring programs 
centred on a more rehabilitative approach at a time when young offenders are more susceptible 
to offending behaviour (i.e. adolescence). By doing so, such an approach may provide a 
diversion for young offenders away from crime as they transition into adulthood, increase their 
chances of engaging in adult responsibilities, such as employment, as well as avoiding the 
effects of negative labels formally imposed and reinforced through engaging with the criminal 
justice system. 

VI RECOMMENDATIONS AND CONCLUSION  

The focus of this paper was to examine whether alternative options could be made available to 
young offenders as an alternative to traditional sentencing practices currently in use. By 
adopting the theoretical frameworks of life course and labelling theory, the author examined 
what alternative options have been employed in the past and the effectiveness of these. In 
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particular, as it relates to young peoples’ transition from adolescence to adulthood, and whether 
the negative effects of labelling via the criminal justice system might be avoided by offering 
alternative responses to young offenders. In doing so, the aim is to improve the transition from 
adolescence into adulthood by providing interventions that are anticipated to divert young 
offenders away from further offending. As well, these alternative sentencing options may 
ultimately provide a way for young offenders to avoid obtaining a criminal record and the 
associated consequences of this, particularly in areas such as gaining employment. Furthermore 
the paper addresses that a criminal record has a labelling effect and thus provides a rational for 
the consideration of alternative options to avoid this 

Based on the evaluations of both the USA and Queensland boot camps for young offenders, a 
number of recommendations with regard to program development and further research were 
made. Whilst the paper has found some limitations in the research available there was no scope 
in this paper to conduct research to ascertain first hand some of the questions that appear to 
require answers. This section will seek to offer some broad propositions and thought for further 
development in the areas of youth justice and youth crime prevention.   

Research clearly indicates that offending behaviour of young people is likely to extend to adult 
life, where chronic offending behaviour during adolescence leads to involvement in the 
criminal justice system as adults.113 Furthermore, traditional youth justice service responses 
include the use of punitive sentencing such as incarceration and probation. Overall, these 
measures have proven to be ineffective methods of rehabilitation or in reducing the risk of 
recidivism for the majority of circumstances.114  Evidence suggests programs within youth 
justice models that tend to be most effective are those with a holistic range of services that 
meet the many needs of the young offender as well as ensuring the safety of the 
community.115Moreover, the report notes that it is critical that youth interventions focus on 
therapeutic behavioural change and community integration as opposed to solely punitive 
measures, which has been the criticism of military style boot camps, where absolute adherence 
to authority, degradation, harassment and physical punishment is endorsed.116  

Furthermore, these programs offer little opportunity to develop vocational or behavioural skills 
needed by youth and usually invoke fear, absolute adherence to authority figures and encourage 
aggressive behaviour in young people already facing a wide range of behavioural issues.117 It 
is important to note that missing or mis-assessing a young persons needs might channel them 
into the justice system, rather than a useful or helpful program. 

Engaging in the criminal justice system can have a negative labelling effect, but also has the 
potential for a positive labelling effect. It was suggested earlier that the court experience by 
youth can promote a positive experience, one of release as an affirmation of the judge’s faith 
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in the good nature of the youth and their ability to stay out of trouble in the future.118 It is, as 
such a recommendation that youth that have entered the criminal justice system should be 
provided with some guided involvement as to options with respect to their own sentences. By 
enabling young people to be involved in determining an appropriate response to their 
offending, the young offender is more likely to take responsibility for their actions. It is 
anticipated this will have an ongoing empowering effect whereby being actively involved in 
determining their own sentence will contribute to their rehabilitation, reintegration into society 
and ultimately, desistance from further offending. At the outset of this paper it was noted that 
the Australian Law Reform Commission Report recommended giving young people a voice 
and the importance of their involvement in their own sentencing process. Such an approach 
would facilitate young person being actively engaged in decisions around what happens to 
them and this could increase the positive experience as outlined earlier.  

Labelling boot camps as “boot camps” create perceptions and stigma attached with those being 
something used punish deviants although, in the military is considered a training exercise. In 
addition, the reinforcement aspect where being sent to a boot camp reinforces the label of 
deviant who should be punished. So ‘boot camps’ are possibly a counter-productive term given 
the desired outcomes of such programs being to divert the young offender away from deviancy, 
not reinforce this label/identity within the young offender, which increases their likelihood for 
further deviancy. 

With respect to the labelling of the program based on the labelling theory it may be more 
conducive altogether if we look at the structure and implementation of the program in the same 
light as labelling young people. Labelling a young person deviant has a result of producing 
stigma of low self-esteem and seclusion from the pro-social community and thus resulting in 
further recidivism. In response, and as an alternative in line with earlier discussions regarding 
the effects of labelling, renaming these programs may encourage participation and reform, as 
well as removing the negative stigma attached to the term ‘boot camp’. 

The Final Report for the Evaluation of Queensland's Youth Boot Camps discussed some early 
intervention programs that may be useful and groups them into four categories. These are 
school based programs, community based programs, mentoring programs and restorative 
justice aimed at young people at risk of being engaged with the criminal justice system 119 For 
young offenders who have fallen into the sentencing phase already, programs considered to be 
most effective cover three broad categories. These categories are therapeutic programs, 
family/community-based programs and post release programs.120 It may be more appropriate 
to name such programs as “life development intensive training program”. In doing so, it is 
anticipated that the negative connotations typically attached to boot camp style programs would 
be eliminated. In turn the added advantage of doing so is that the negative labels of ‘deviant’ 
are replaced with more positive labels. In line with the propositions put forward by labelling 
theory, if such positive labels are reinforced it can be expected that young people will 
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internalise that label and behave accordingly. Subsequently, the chances of successful program 
completion and reintegration into the community, as well as reduced risk of reoffending can 
be expected.   

Drawing upon elements of both the USA and Queensland boot camp models, a number of 
measures that were evaluated as being effective should be retained and/or adopted in designing 
an intervention program for young offenders as an alternative to traditional criminal justice 
responses. Ideally, programs should encourage positive changes in the behaviour of an 
adolescent through the development of interpersonal skills, respect, discipline, self-confidence, 
anger management and building resilience. In addition, community support should also be 
incorporated by way of mentoring through continued education, training and employment 
following completion of the program.  Through this range of interventions provided to young 
offenders, along with community member involvement, it is anticipated a shift in deviant 
behaviours to that of the young person making positive choices throughout life should 
eventuate.121  

A further option is for these programs to be delivered in schools, or by organisations who 
specifically work with youth at risk of reoffending in the community. That way, such programs 
are more accessible to a wider population of young people. The diversionary tactic in programs 
like this would assist in building a young person in preparing for their future as adults. As a 
result youth participating in the program would not feel inferior or isolated from the rest of the 
community. This would have subsequent effects on recidivism and future deviant behaviours 
which is important during the vulnerable adolescent years.  

As an example, a South Australian organisation has partnered with the South Australian Police, 
Blue Light (SA) Inc. and the community to develop a program known as Noorla Yo-Long. 
Noorla Yo-Long provides life skill adventure training which uses challenging physical 
activities as a way of addressing issues like alcohol and drug use, law violation and teaching 
social responsibility. Each challenge emphasises team building and leadership, all aimed at 
creating positive attitudes and self-motivation, as well as fostering skills useful for 
employment, problem solving, conflict resolution, family violence and personal growth and 
wellbeing. 122The rationale behind the design and facilitation of the program aims to prompt 
participants to think about ways in which they interact with others and subsequently develop 
skills required to plan and manage their lives more effectively.123 

This sort of program would be a welcome change in the state of Queensland and focus on 
rehabilitation and reintegration as opposed to the punitive ‘get tough on crime’ notion, which 
research has indicated, is not an effective strategy for responding to young offenders, but rather 
leads to further deviance.  It is important that young offenders are not categorised or treated as 
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adult offenders as the two cohorts are at different stages of development and therefore, have 
different needs. Responses to young offenders should as such look to enhance the prospects for 
young people to successfully transition into adulthood, rather than promote responses to youth 
deviancy that are shown to increase the risk of reoffending. Such intervention programs can be 
designed and adjusted or amended to also accommodate young people that are at the sentencing 
phase and have entered the youth criminal justice system already.  

The proposed life development intensive training program would be modelled similarly to that 
of the South Australian program, except to target young offenders. This program would need 
to be tailored for young offenders with consideration to reoffending risk factors, education, life 
skills, vocational skills and training, and employment outcomes, among other factors. It is 
recommended that making such a program available, provides the young person with an 
alternative to traditional sentencing options, to negotiate their sentence in collaboration with 
the judge or magistrate presiding over their case. In doing so, the young offender will be in a 
position to be actively engaged with respect to the decisions around their sentence, thereby 
providing them with the opportunity to contribute to addressing their own needs and risks. It is 
anticipated this would encourage young people to take responsibility for their own behaviour 
and to be active in facilitating a change in their behaviour as they transition into adulthood. 

This life development intensive training program would be undertaken by young offenders 
processed through the youth criminal justice system instead of receiving a criminal record or 
other sentencing options which are designed as punitive measures. The effects that this may 
have for young offenders is the ability to consider their future and have some autonomy over 
the direction of their future. Additionally, the fact that the young person would not have a 
criminal record to disclose to future prospective employers would mean that the young person 
does not fall in a place of disadvantage with respect to these future employment prospects. 
Another advantage may be that given the life skills training that these young people receive it 
may better position them with respect to obtaining employment and presenting as a more 
suitable candidate than that of their peers who have not had an opportunity to complete such a 
program during their youth.  

The program, as outlined above should also assist in the reintegration of the young offenders 
into the community. With respect to post-program care this involve collaboration between a 
number of parties such as social workers, counsellors, police, youth organisations (whether that 
is not for profit or otherwise), judges and the community as a whole. It is recommended that 
all such stakeholders be actively involved to contribute to the success of these types of 
programs. One example is by providing a mentor to the young person in order to assist and 
provide ongoing support as required.  A mentor can encourage young people who have 
offended to do well and to assist with any issues that may arise post release ensuring that the 
young person will have the opportunity to seek advice and assistance from this mentor. The 
KPMG report refers to using an adaptation of Mark Lepseys work in improving the 
effectiveness of juvenile justice programs.124 Collaboration of all the relevant parties working 
together will be a key factor in the success of the program. A critical link to the success of the 
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program would involve strengthening families, strengthening communities and also providing 
them with the required skills and tools to support young people (for families this would be their 
children) in the reduction of likely reoffending in the future and their transition into adulthood. 

Central to the involvement of other community stakeholders is program location. The program 
location is important for two reasons. First, it should not be facilitated in an isolated location 
thereby isolating the young person from the rest of the community.  Second, the importance of 
geographic location reflects the ability for other community stakeholders to be involved in the 
program. If the program is facilitated in an easily accessible location, this may increase the 
likelihood for community stakeholders to make themselves available. This is, of course not to 
say that particular parts of the program are not run in National Parks or areas which require 
large land area to facilitate various activities. This recommendation is based on the housing 
component of the program for the duration of the program. Other aspects of a well-rounded 
program would need to be multi-faceted to incorporate and include intensive family support.125 
Additionally, ensuring youth are connected to community service projects, education or 
vocational training and appropriate health services with inclusions of offence focus 
programming to maximise effectiveness.126  

The introduction and future development of an alternative sentencing option for young 
offenders would force some potentially major changes to current legislation surrounding youth 
justice such as the Youth Justices Act 1992 (Qld) Childrens Court Act 1992 (Qld), Bail Act 
1980 (Qld), Police Powers and Responsibilities Act 2000 (Qld) and the Community Service Act 
2007 (Qld) amongst other potential legislation. At the very least alternative sentencing options 
provide alternative option currently not available within the current legislative parameters. 

The intensive training program should incorporate external providers that offer services that 
support the key program components such as post program mentoring, counselling and other 
social service requirements. A range of financial factors need to be closely considered as well, 
but are beyond the scope of this paper to consider in detail. Nevertheless, these would include 
legal fees, insurance, operational costs, staff and resource costs, property leasing and property 
related costs, as well as any initial set up costs associated with these programs. An economic 
analysis should also look at the cost reduction to the justice system as a whole, police, courts 
and correction systems. 

The literature surrounding early intervention and diversion of young people from the youth 
justice system towards early intervention is well supported. Research indicates that many youth 
will desist with the factors of time and maturity. Therefore, a key feature of any program or 
intervention aimed at reducing ongoing offending should target young offenders during their 
adolescent years. Reoffenders that have been in detention centres require intervention, 
supported by literature finding holistic approaches to intervention are required to deal with the 
complex issues that put a young person at risk of further offending.  These approaches should 
hold a strong focus on community integration and family support to assist in these instances, 
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rather than impose punitive sanctions. It is also important to have well-structured stages within 
the program to enable the young person to adapt and apply and follow the program effectively 
to its completion. These distinctive stages will assist the program to align the model with 
evidence-based content assisting to facilitate and guiding staff in their support of the program 
participants. 

Data and literature continues to support the need for intervention amongst young offenders as 
opposed to detention to break the cycle of reoffending.127 Subsequently, the flaws in 
implementation and delivery which may be driven by issues such as political factors, access to 
service providers and the abilities to achieve the set outcomes may very well be the key areas 
impeding a successful program. 

It would be an imperative recommendation that, should any future life development intensive 
training program for at risk youth or sentenced youth be implemented, ongoing evaluations be 
completed of such a program measuring the effectiveness of the program in areas of recidivism 
and employment outcomes. In addition to this would be the ongoing comprehensive monitoring 
of such a program to assist in the collection of data that is both useful and informative. This is 
for the benefit of future programs or in order to make any changes required for future running 
programs with respect to matters arising such as cost, operational matters, stakeholder 
engagement and of course future participants of the program. 

What can be learned from the boot camp models is that some elements required to form a strong 
program are indeed present within the program. It is important that the components of the 
program assist in the end result which is avoiding a criminal record, as well as reducing rates 
of recidivism and deviant behaviour. The elements are present and with future re-evaluation of 
the current applied programs and inclusion of other elements, it is possible that an achievable 
outcome of reduction in youth crime can occur.  

This paper has made some recommendations about sentencing options for young offenders that 
provide an alternative to the traditional punitive sanctions relating to forms of punishment such 
as detention and the imposition of a criminal record. The goal, therefore being that young 
people transition into adulthood without the stigma attached to having a criminal record and 
the associated ‘criminal’ or ‘deviant’ label. Rather, in being diverted away from traditional 
criminal justice responses, they are better positioned to transition into adulthood and undertake 
various roles associated with adulthood, and also desistance from crime, in particular, 
employment.  
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STUCK BETWEEN A ROCK AND A HARD 
PLACE: RECOGNIZING INDIGENOUS LAND 
CLAIMS IN A WESTERN LEGAL SYSTEM.* 

EMILY KELLEHER 

This article argues that the Western common law legal tradition implemented in a modern 
Australia should recognize Indigenous land claims. This recognition would follow a 
comparable development and recognition of the rights and interests provided to the United 
States’ Native Americans through treaties. Australia, in developing this more accommodating 
land system, must ensure that native title would receive the same status and protection as other 
recognized common law land interests.  This essay evaluates the historical processes of both 
Australian and United States jurisdictions, both sharing British origins, and how the current 
applications of Indigenous land rights differ. Secondly, this essay argues that Australia’s 
modern system and subsequent developments of indigenous land claims is disadvantageous in 
comparison to that of the United States’. Finally, the importance of self-determination in 
indigenous traditions will be discussed in accommodating land claims within Australia. To 
begin, this article will detail the history and development from colonial periods in Australia 
and the United States. A discussion about the significance of these developments in shaping 
indigenous land claims in each legal system will follow.   

I HISTORY AND DEVELOPMENT 

In most countries of the world there have often been more disadvantages afforded to indigenous 
legal traditions, especially those subject to the processes of colonization. Indigenous legal 
traditions in this sense are those established from a time prior to this colonialization1. 
Australia’s history began by pushing its Indigenous people and their culture aside in order to 
establish British legal traditions2. It was inevitable that they started from a legally inferior 
position compared to the United States’ Native Americans as Australia was declared terra 
nullius3. Indigenous Australians had no legal basis to make land claims against the Crown as 
they were not recognized as possessing such rights4. It wasn’t until 1972 that indigenous 
property rights were recognized when the Whitlam Labor government enacted federal laws 
acknowledging them; this occurred after the acknowledgement of the rights of Indigenous 
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people in 19675.  In Attorney-General v Brown6, Stephen CJ held that Australian lands were, 
from the time of its first settlement in 1788, the Crown’s possession in which property could 
be granted to its subjects only. Even up to 1979, the High Court of Australia ruled that the 
country was lacking civilization prior to 1788, disregarding any merit of indigenous legal 
traditions7. The landmark Mabo8 decision in 1992 finally recognized a form of native title that 
had not been extinguished by colonization9. This case will be discussed in more detail later in 
the article.  

The reason why Australia developed at such a rigid pace was a result of the court’s application 
of the doctrine of continuity placing a burden on Indigenous claimants to prove they had a 
normative system prior to Crown acquisition10. Difficulties arise here as many Indigenous 
claimants are so far removed from their original spaces that they cannot establish these 
connections. This is a result of the forced assimilation policies implemented by colonial 
Australia. In comparison, the United States applied the doctrine of discovery when recognizing 
indigenous land rights in Johnson v McIntosh11. Marshall CJ explained that Native American 
tribes were the rightful occupants of the land with the rights of possession and use, however, 
they could not exercise the power of disposal of the land as this power was based on the 
principle that discovery gave exclusive title12. Rather than completely denying any validation 
of their indigenous legal traditions as Australia did, the United States provided them with 
constitutional status13. However, this recognition came at a cost. When British colonialists 
came to the United States, they saw the opportunity of ‘gifting’ their legal traditions upon 
Indigenous people who already had their own14. In exchange for their lands, Native Americans 
would be afforded the opportunity of becoming more ‘civilized’15. Treaties were made with 
some Native American nations during the 18th century generally to make them allies during the 
wars16. The United States’ aims became essentially assimilationist after this period. 

During the 19th century, these treaties were used to constrict tribes to smaller amounts of land 
due to pressures of white settlers and mineral exploitation17. It was promised that in removing 
these tribes from their land base, they would be allowed to live together without interference, 
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away from the encroaching settlers18. Similar to Australia, it was believed that the indigenous 
population would either be exterminated or assimilated19. During this century, Marshall CJ in 
Cherokee Nation v Georgia20 held that the Cherokee Nation was a ‘domestic dependent nation’ 
where they were provided with quasi-sovereignty with considerable autonomy against the 
states21. His following decision in Worcester v Georgia22 held that the states could not impose 
regulations on Native American land. The 20th century saw Native Americans becoming wards 
of the government with policies aimed at detribalization23. Lone Wolf v Hitchcock24 held that 
Congress had a special fiduciary relationship with tribes25. Assimilationist policies stemming 
from the governments of both jurisdictions limited indigenous land claims in a Western legal 
tradition. Comparatively speaking, the United States’ indigenous nation enjoyed more legal 
recognition and rights than Australia’s and continue to today.    

II LAND CLAIMS 

It may be possible to recognize indigenous land claims within Australia, but this would be a 
gradual process. The motivation for adopting the tenure system within Australia was Crown 
control26. If the common law legal tradition assumed that the Crown held absolute ownership, 
it could eradicate any pre-existing ownership27. Although the United States shared a British 
foundation in the feudal system, its land ownership operates under more of an allodial system 
where the title to property exists independently in the people rather than in specific rights 
conceded to the government28. In 1993, the Keating administration enshrined the doctrine of 
native title into federal legislation with compensation funds to provide to those whose land had 
been alienated29. As mentioned earlier, Mabo was a groundbreaking departure from the terra 
nullius doctrine extinguishing any type of pre-colonization land claim30. The majority of the 
High Court favored a rationale that paid regard to the relationship of the government and 
Indigenous Australians31. They also considered their circumstances in a context where the 
extinguishment of native title would be to deny remedies at common law32. While the court 
established that native title to land was recognized, it also held that the Crown had power to 
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extinguish this title33. Native title was the common law’s response to the historic conflict 
between indigenous land claims and those of the settlers34. Although this case was significant 
for the recognition of Australia’s First Nations peoples, subsequent cases made it difficult for 
Indigenous claimants. 

During Howard’s administration, any move acknowledging Australia’s Indigenous population 
as the nation’s First Peoples was opposed35. Indigenous rights over leasehold land accorded to 
them by the Wik36 judgement was limited and there was opposition towards the implementation 
of a treaty similar to the effect of the United States’ acknowledgement of national status within 
certain tribes37. Subsequent cases to Mabo have led to claimants having to prove their rights in 
relation to the land by reference to specific laws and customs shared at the time of 
colonization38. This can be quite difficult when the common law legal tradition gives more 
weight to written evidence of settlers as opposed to the continuous oral history of most 
indigenous traditions39. Legislation requires that claimants prove that their connection with the 
land was substantially uninterrupted since colonization40. Once a clan or group abandons their 
traditional laws and practices the land connection cannot be revived41. This brings difficulties 
for many Indigenous Australians because, as a direct result of colonization, they were forced 
to alter their lifestyles for survival42. In a case decided in 2008, it was held that the cause of the 
loss of connection and observance was irrelevant43. So far, the High Court has refused to 
anticipate the continuation of rights other than those in relation to land to avoid the possibility 
of an indigenous self-government44.  

In comparison, Native American claimants need not prove occupation of land at the time of 
assertion of sovereignty, rather, their proof of occupation for a long time is sufficient45. Their 
land rights were more appreciated in comparison to the late acknowledgement of Australian 
indigenous traditions as the United States had to confront their existence early in establishment 
rather than deny it46. The United States is often viewed as a role model in their legal framework 
for the recognition of indigenous legal traditions47. Most land claims are settled as a result of 
United States federal policies48. Many Native American Nations can claim off-reservation 
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hunting and fishing rights49. In comparison to Australia, traditional and non-commercial 
hunting and food gathering is protected under statute for Indigenous persons50. Some national 
parks are held in joint management with Indigenous Australians such as Kakadu and Uluru 
providing for ownership and lease-back of the land51. Regarding environmental upkeeping, 
Indigenous Land Use Agreements under the Native Title Act allows claimants to enter into 
resource management52. Due to the developments in land claims and the inherent difficulties 
for Indigenous claimants within the common law system, Australia should look at modelling 
its system after the United States’ allodial system. This would afford more autonomy and to an 
extent a level of self-determination to indigenous traditions. This would provide some 
reconciliation of Australia’s poor history with its First Nation’s people. 

III SELF DETERMINATION 

Providing a level of self-determination to indigenous legal traditions would assist in the 
recognition and understanding of why land claims are crucial to our First Nations communities. 
Blackburn J decided in Milirrpum53 that the communal title Indigenous people held to the land 
prior to settlement was not recognized by the common law54. For almost all indigenous 
traditions, a collective identity is crucial. The rights of a collective go against individualistic 
Western legal traditions55. Under indigenous traditions, both Native Americans and Indigenous 
Australians shared the idea of a closely integrated network of family, kinship and social 
relations as being integral to one’s personal identity and place in society56. There were 
structures of authoritative figures within tribal groups and processes of common will 
formation57. However, to the Western legal traditions they were not valid as these traditions 
incorporate the rights of the individual and so individualism was encouraged amongst 
Indigenous peoples58. The concept of self-determination should be applied to a distinct 
collective of people sharing indigenous traditions such as those in Australia and the United 
States.  

There should be a level of governmental legitimacy within Indigenous communities affording 
them the option for action rather than strictly enforcing a different legal tradition upon them; 
especially one that goes against notions of community59. The United States have recognized 

 
49 Ibid 55. 
50 Benjamin J. Richardson, ‘The Ties that Bind: Indigenous Peoples and Environmental Governance’ in 
Benjamin J. Richardson, Shin Imai and Kent McNeil (eds), Indigenous Peoples and the Law: Comparative and 
Critical Perspectives (Hart Publishing, 2009) 337, 357. 
51 Ibid 365. 
52 Ibid; Donna Craig, ‘Native Title and Environmental Planning: Indigenous Land Use Agreements’ (2000) 
17(5) Environmental and Planning Law Journal 440. 
53 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141. 
54 Staker (n 33) 321. 
55 Wiessner (n 9) 120. 
56 Ibid 121. 
57 Ibid. 
58 Christine Zuni Cruz, ‘Law of the Land – Recognition and Resurgence in Indigenous Law and Justice 
Systems’ in Benjamin J. Richardson, Shin Imai and Kent McNeil (eds), Indigenous Peoples and the Law: 
Comparative and Critical Perspectives (Hart Publishing, 2009) 315, 320. 
59 Wiessner (n 9,) 117, 119; James Anaya, Indigenous Peoples in International Law (Oxford University Press, 
1996) 81. 
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Native American tribes as independent and distinct political entities affording them certain 
legislative powers60 and Australia should follow suit. International instruments also recognize 
the right for Indigenous peoples to belong to their own community or nation61 and all peoples 
are to have the right to self-determination62. With gradual adaptions of Western legal traditions, 
it has been possible to recognize distinct entities within indigenous legal traditions and it will 
be imperative to recognize the communal rights attached to them.  

IV SOLUTION 

Australia should gradually adapt to a system that can balance recognizing indigenous land 
claims and maintaining private land ownerships. Samantha Hepburn proposed the solution of 
Australia adopting an allodial structure similar to the United States’ where land is held 
independently of a superior figure such as the Crown63. This title would be subject to legal 
limitations and human rights conferred by international covenants but would share a similar 
agreement as treaties and private land contracts64. Under an allodial system, native title would 
have more security and cultural independence providing options for the choice of an indigenous 
tradition for our First Nations People65. Native title would hold more security as 
extinguishment would no longer depend on the status of a Crown title66. A reconciliation 
process through negotiations should be implemented if there are conflicting common law 
interests rather than the mere extinguishment of native title67.  This system should hold native 
title rights as equal to other common law property interests68. This system would provide a 
stable base for the continuation of communal rights within indigenous traditions. However, this 
would present inevitable conflicts with the Western individualism notion.  

There would ultimately have to be an overarching source of authority to keep the peace between 
those pursuing indigenous legal traditions, and those interacting with these traditions from the 
outside. The United States implemented a federal source of power over indigenous legal 
traditions against the power of the individual states, hence Australia should adopt a similar 
form of organization. However, an implication of this is that in the process of asserting a higher 
source of power, one legal tradition is declared authoritative over another and therefore held in 
higher regard. Traditions cannot triumph over one another as there will almost always be 
adherents hanging on69. The main objective is to provide a more accommodating land system, 
rather than disadvantaging one group based on a prejudicial history.  

 
60 Richardson (n 50) 362. 
61 United Nations Declaration on the Rights of Indigenous Peoples Articles 9, 34.  
62 International Covenant on Civil and Political Rights, signed 16 December 1966, 999 UNTS 171 (entered into 
force 23 March 1976) Articles 1, 2, 20, 29. 
63 Hepburn (n 26) 31, 32. 
64 Ibid, 32; See Harry Hobbs & George Williams, ‘The Noongar Settlement: Australia’s First Treaty (2018) 40 
Sydney Law Review 1, 35; Shireen Morris, ‘Lessons from New Zealand: Towards a better working relationship 
between indigenous peoples and the state’ (2014/2015) 18(2) Australian Indigenous Law Review 67, 79. 
65 Hepburn (n 26) 31, 32. 
66 Ibid, 33. 
67 Ibid. 
68 Ibid, 35. 
69 Glenn (n 1) 53. 
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V CONCLUSION 

A Western legal tradition such as the common law in Australia should be capable of 
recognizing indigenous land claims. Although its history is young, there is continual 
opportunity for proper reconciliation with its First Nations People. This reconciliation should 
follow the relationship held with the United States and the Native Americans. In comparison 
to Australia, the United States had a long-formed history with differing intentions of 
recognition of indigenous legal traditions and land rights. Their step-away from a traditional 
British feudal system saw the early implementation of land treaties with its Native Americans. 
Australia’s strong connection with British systems during colonization inevitably saw the 
implementation of the common law and its land use precedents and doctrines; especially terra 
nullius. Although the United States did discriminate against its Indigenous people as a result 
of white settlement throughout the 19th century, it still holds an allodial land system creating 
reservations and a sturdier arena for the continuation of indigenous traditions. Australia should 
adopt a similar system where the extinguishment of native title would no longer derive power 
from the status of Crown title. This system would allow for the development of important 
communal rights within indigenous traditions. This would be more accommodating than the 
present system of recognition. Issues arise in the current system as many Indigenous 
Australians have difficulties establishing a continuing connection to the land as a direct result 
of colonization. If no new measures are taken, indigenous traditions within Australia are, and 
always will be stuck between a rock and a hard place. 
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THE IMPACT OF SETTLER SOVEREIGNTY ON 
INDIGENOUS CUSTOMARY LAW AND ITS 

CONTRIBUTION TO THE DISPOSSESSION OF 
INDIGENOUS AUSTRALIANS*  

BONIFACIO JR BADRI ARRIBAS 

‘The legal and political institutions of Australia find their roots not in the traditions of its native 
inhabitants, but in the traditions of a colonial power which imported its understanding of law 
and social organisation with the landing of the first white settlers in 1788.’1 Specifically, when 
Captain Arthur Phillip set foot in Australia, he deemed the new territory as settled claiming 
terra nullius, or ‘land belonging to no one.’2 This claim of settlement was held even when there 
were an estimated population of 750,000 Indigenous Australians during pre-settlement period.3 
It is from these beginnings of Australian colonial habitation that settler sovereignty existed 
approximately three decades later through English custom and its adaptation to the Australian 
environment, common law, and statue. And, with the presence of “absolute” settler 
sovereignty, Indigenous customary law and the dispossession of Indigenous Australians 
generally became commonplace that is still being felt in Australia a little more than two 
centuries later.  

During this short time-span, English setters were able to displace Indigenous Australian’s 
customary law and dispossess their cultural heritage through first, introducing English law to 
the new colony. Second, the differences of trial proceedings between Settler convicts and 
Indigenous Australians. Third, mob justice conducted by English settlers themselves. And 
fourth, specific legislative enactments designed to displace Indigenous Australians.  Although 
steps by the Australian government has since tried to rectify and acknowledge wrongs done, it 
is only the beginning.  

With settlement being the status of Australia, the new colonial inhabitants brought with them 
English law as a birthright that was largely influenced by William Blackstone’s Commentaries 
on the Laws of England. Blackstone mentioned that  

“for it is held, that if an uninhabited country be di(s)covered and planted by English 
subjects, all the English laws are there in force. For as the law is the birthright of every 
subject, …wherever they go they carry their laws with them’.”4 

 
* Submitted for assessment in HIS1115 
1Robin Creyke et al, Laying Down the Law (LexisNexis Butterworths, 10th ed, 2018) 19. 
2 Ibid 41. 
3 See ‘Australian Bureau of Statistics’, Yearbook Australia, 2008: Aboriginal and Torres Strait Islander 
Population (7 February 2008). 
<https://www.abs.gov.au/ausstats/abs@.nsf/0/68AE74ED632E17A6CA2573D200110075?opendocument>. 
4 William Blackstone, Commentaries on the Laws of England 1723-1780 (William S. Hein & Co. Originally 
Published: Clarendon Press, 9th ed, 1992) 104, 105.  
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The early colonial settlers may have been selective in the laws they brought to Australia, 
because Blackstone continued in his Commentaries that ‘in…conquered or ceded countries, 
that have already laws of their own, the king may indeed alter the change of those laws; but, 
till he does actually change them, the ancient laws of the country remain.’5 The British did not 
apply Blackstone’s second maxim mentioned because through their understanding of 
international law, Indigenous Australians did not truly inhabit the land since they did not settle, 
cultivate, and hold permanence to it. Rather, they roamed the land as a ‘primitive people whose 
laws and customs were considered inapplicable to a civilised race.’6 Having established that 
British law was the accepted law in Australia, the next step was to have British enacted laws 
suitable to the Australian environment that was not the same as England’s. 

To qualify such laws, England gave Australia the right to try cases within its jurisdiction. 
England, however, still had the final say through the privy council and that such laws used in 
Australia were not repugnant to ultimate British authority. The Australian Courts Act 1828, s 
24, for example, makes it ‘clear that all English law…[is] in force insofar as it was applicable 
to the new colony’ that included the strengthening of NSW and Van Diemen’s Land legislative 
and judicial institutions.7 To illustrate, in NSW these were strengthened institutions in addition 
to the already enacted New South Wales Act 1823 (Imp) which ‘established a new Supreme 
Court with equity and full civil, ecclesiastical and admiralty jurisdiction.’8 It also ‘gave the 
colony some elements of representative self-government.’9 How did this recently developed 
ability of Australia to have some jurisdiction in cases affect Indigenous Australians customary 
law and their eventual dispossession?  

Settler sovereignty occurred when colonisers of “Australasia redefined indigenous theft and 
violence as a crime…[because] they pitted [it] against the rights of the indigenous people.”10 
Australia started out as a penal colony. Criminal law, therefore, was the first type of British 
law brought to Australia. The practice of criminal law during the19th century, from its 
judgements to its punishments, was more for deterrence than redemption for those found guilty 
of crimes. Often, these crimes were minimal such as stealing. The punishments would range 
from lashings to hanging.11 These practices were initially held for accused British subjects, not 
Indigenous Australians. If such was the treatment for British subject convicts, how would have 
Indigenous Australians been treated who were considered not as British subjects, but as 
“savages”? A comparison of trials during the 1820’s – 1830’s will show that on criminal cases 
held for British accused, steps were taken by the Australian courts to depart from traditional 

 
5 Ibid 105. 
6 Alex C. Castles, ‘The Reception and Status of English Law in Australia’ (1963) 2(1) Adelaide Law Review 2, 
quoting Case 15.-Anonymous, op. cit. Blackstone’s Commentaries.  
7 Prue Vines, Law and Justice in Australia: Foundations of the Legal System (Oxford University Press, 3rd ed, 
2013) 179 and see also ‘Museum of Australian Democracy’, Australian Courts Act 1828 (UK) (2020) 
<https://www.foundingdocs.gov.au/item-did-39.html>. 
8 Ibid 173. 
9 Ibid 177. 
10Lisa Ford, Settler Sovereignty: Jurisdiction and Indigenous People in America and Australia, 1788-1836 
(Harvard University Press, 2010) 2. 
11 See generally Vines (n7) 161. 
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English common law and move towards redemption for British subjects. Whereas, when 
Indigenous Australians were the accused, strict traditional English rule of law applied. 

There was a general rule in English common law that was applied to colonial jurisdictions 
where evidence submitted in court was inadmissible for attainted convicts. This was viewed as 
unfair by a proportion of the Australian legal profession because it would not give the accused 
a fair and just trial.12 In R v Gardener [1829], Forbes CJ said on the non-admittance of evidence 
from attainted convicts: 

“It certainly is one of the rules of canons of evidence in the English Courts, that a 
convict attaint is an incompetent witness… In nine cases out of ten of the cases tried 
before me since I have been in the Colony, this objection might have been taken. I, 
however, never heard of such an objection being raised. The uniform practice has been 
to admit the testimony of such persons from the necessity of the thing.”13 

Contrast this to a criminal trial being held for Indigenous Australian convicts, where it was 
commonplace to interfere with the customary laws that were existent, but was not recognised 
by England. In R v Murrell and Bummaree (1836), the defendant Jack Congo Murrell was 
accused of murdering another Indigenous Australian. He said:  

“The… territory…before and until the occupation thereof by his late Majesty…, was 
inhabited by tribes and native blacks, who were regulated and governed by usages and 
customs of their own from time immemorial, practiced and recognised amongst them 
... and that ever since the occupation of the said Territory…, the said tribes have 
continued to be, and still are regulated and governed by such usages and customs…, 
and not by the laws and statutes of Great Britain.”14  

The response from the Attorney General was that since the murder occurred in a densely 
populated area, it was still the jurisdiction of the King’s Court.15 Although this may be viewed 
as the English encroaching on Indigenous Australian sovereignty, the legal protocols to which 
it was held was according to established British rule of law. More encroaching would be justice 
carried out by Australian ex-convicts taking the law in their own hands, as this next case 
illustrates. 

On 10 June 1838, twenty-eight Aboriginal men, women and children were massacred in Myall 
Creek, New South Wales by white settlers where the motive for the killings were hate crimes. 

 
12 See Bruce Kercher, ‘Alex Castles on the Reception of English Law’ (2003) 7 Australian Journal of Legal 
History 38. 
13 R v Gardener and Yems [1829] NSW SupC 22 cited in Macquarie University, ‘Decisions of the Superior 
Courts of New South Wales, 1788-1899’ (23 August 2011) 
<https://www.law.mq.edu.au/research/colonial_case_law/nsw/cases/case_index/1829/r_v_gardener_and_yems/
#footnote2a>. 
14 R v Murrell and Bummaree [1836] NSW SupC 35 cited in Macquarie University, ‘Decisions of the Superior 
Courts of New South Wales, 1788-1899 (31 July 2017)  
<https://www.law.mq.edu.au/research/colonial_case_law/nsw/cases/case_index/1836/r_v_murrell_and_bummar
ee/>. 
15 Ibid. 
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Ultimately, eleven of the twelve accused were ‘arrested and brought to trial…Seven [of which] 
were hanged in December 1838.’16 Although the aftermath of this massacre shows that under 
British rule white settlers accused of committing  crimes were not excused from being brought 
to justice, the underlying point in this occurrence is that it was the settlers themselves who have 
developmentally contributed to the displacement of Indigenous Australians as illustrated in 
many other non-documented massacres against them during the colonial period. Further, of the 
many massacres that have happened, this was the only case that was formally tried where the 
accused white-settlers received punishments.17 Hence, the colonial government has only been 
a partial contributor to the dispossession of Indigenous Australians; the settlers themselves 
were the other. Two other contributions of the colonial government that impacted on 
Indigenous customary law and their dispossession, however, included the establishment of the 
Native Police in Queensland and the displacement of Indigenous Australian children during 
the colonial period.  

“The European colonisation of Queensland largely depended on the armed and 
mounted men of the Native Police – a brutal force which killed many Indigenous people 
on the frontier. Detachments mounted Aboriginal troopers led by European officers 
would surround Aboriginal camps and fire into them at dawn, killing men, women, and 
children. The bodies were often burned to destroy the evidence.”18 

The purpose for the creation of the Native Police was for colonial expansion by settlers. It 
seems that this occurred by the senseless killing of the Indigenous Australians. The lands that 
were previously considered sacred by the Indigenous population and leaving it in its natural 
state as a sign of respect to the sacred was now being replaced by cultivated and permanently 
settled land, inhabited by white settlers. Numbers of how many Indigenous Australians that 
would have been killed by the Native Police of Queensland are only estimates and research 
from historians comes up with different numbers. Henry Reynolds, for example, said that 
‘throughout Queensland, more than 10,000 deaths were likely.’19 Contrast this to Richard 
Broome, who ‘estimate[d] that fewer than 1,500 Europeans but over 20,000 Aboriginal people 
died throughout the frontiers of colonial Australia.’20 

Despite these killings, the colonial government still found it fit to displace Indigenous 
Australian children from their natural upbringings in the hope that they would be assimilated 
to the settler cultural heritage by way of forced adoption and leaving behind the laws and 
spiritual traditions that they have been accustomed to. During early New South Wales 

 
16 Jane Lydon and Lyndall Ryan, (eds), Remembering the Myall Creek Massacre (NewSouth Pubishing, 2018) 
1. 
17 See generally Ibid 1-14. 
18 Richards, Jonathan, ‘The Native Police of Queensland’ (2008) 6(4) History Compass 1024. 
19 Ibid 1026, quoting Henry Reynolds, ‘Violence, the Aboriginals and the Australian Historian’, Meanjin, 31(4) 
(1972): 475; Reynolds, ‘Racial Violence in North Queensland’, in B. J. Dalton (ed.), Lectures on North 
Queensland History Second Series (Townsville: James Cook University, 1975), 22. 
20 Ibid, quoting Richard Broome, ‘The Statistics of Frontier Conflict’, in Bain Attwood and S. G. Foster (eds.), 
Frontier Conflict: The Australian Experience (Canberra: National Museum of Australia, 2003), 1. 
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settlement, for example, its Chaplain, Samuel Marsden, had this to say about Indigenous 
Australian children:  

“Remote, helpless, distressed, and young, these are truly children of the State, and 
thought at present very low in the ranks of society, their future numerous progeny, if 
care is not taken of the parent stock, may by their preponderancy over balance and root 
out the vile depravities bequeathed by their vicious progenitors.”21 

This sentiment of Indigenous children needing to be taken out of their naturally – born families 
during the Australia’s colonial period continued well into the 20th century. Focusing on the 19th 
century, the central idea of these adoptions and displacement of Indigenous Australian children 
was for their “protection” from the non-cultivated and modern Indigenous Australian 
population as a whole. These adoptions during colonial times lasted until the Indigenous 
children reached twenty-one years old. In 1844, for example, ‘the South Australian Legislative 
Council passed legislation focused on the orphans and other destitute children of the 
Aborigines…Its primary purpose, however, was to… place such children in apprenticeships, 
in order to make them “Productive”.’22  

Thus far, a seemingly negative light has been presented about colonial Australia and how the 
early settlers claim to sovereignty resulted in Indigenous Australians customary law not being 
recognised by the Colonial Government. The widespread dispossession of Indigenous 
Australians through mass killings and often forceful taking of children for adoption was the 
result of this settler sovereignty mentality. From colonial up to modern times, however, 
measures have been attempted to try and correct these occurrences. During the 19th century 
colonial period, there has been factions from both the government through statute and judiciary 
who opposed the encroachment of Indigenous Australian rights, privileges, and sovereignty.  

In R v Ballard (1829), for example, where  Ballard was taken into custody for killing another 
Aboriginal man, Forbes CJ said that ‘it has been the practice of the Courts of this country, since 
the Colony was settled, never to interfere with or enter into the quarrels that have taken place 
between or amongst the natives themselves.’23 Forbes CJ’s sentiment, however, was abandoned 
within a short time because ‘it was firmly established that by 1850 that no formal recognition 
of Aboriginal customary laws should be accorded.’24 

 
21 Shurlee Swain, ‘Enshrined in Law: Legislative Justifications for the Removal of Indigenous and Non-
Indigenous Children in Colonial and Post-Colonial Australia’ (2016) 47(2) Australian Historical Studies 195, 
quoted in John Ramsland, Children of the Backlanes: Destitute and Neglected Children in Colonial New South 
Wales (Sydney: University of New South Wales Press, 1986), 9. 
22 Ibid 196, quoted in An Ordinance for the Protection, Maintenance and Upbringing of Orphans and other 
Destitute Children and Aborigines Act 1844 (SA), 
www.findandconnect.gov.au/ref/sa/objects/pdfs/An%20Ordinance% 
20for%20the%20Protection,%20Maintenance%20and%20Upbringing%20of%20Orphans.pdf. 
23 Bruce Kercher, ‘Recognition of Indigenous Legal Autonomy in Nineteenth Century New South Wales’ 
(1988) 4(13) Indigenous Law Bulletin. 
24 Australian Law Reform Commission, Australian Law as Applied to Aborigines, Report No 31 (2010) < 
https://www.alrc.gov.au/publication/recognition-of-aboriginal-customary-laws-alrc-report-31/4-aboriginal-
customary-laws-and-anglo-australian-law-after-1788/australian-law-as-applied-to-aborigines/> 48. 
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What then, has been the consequences of the non-recognition of Aboriginal customary law and 
Indigenous Australian displacement due to settler sovereignty during Colonial Australia times? 
Indigenous Australians are now a minority group in Australia, representing approximately 
3.3% of the total Australian population.25 The introduction of novel diseases brought about by 
the early British settlers, the mass killings, the separations, and subsequent neglect which has 
lead to a lower life-expectancy rate, are just some of many reasons as to why Indigenous 
Australians, the original settlers of Australia, are now a minority group. It has only been 
recently when the Australian government and judiciary has begun to acknowledge the first 
peoples of Australia and taking steps to improve their current standing. A major breakthrough 
occurred in the case Mabo v Queensland [No 2] (1992) because it  

“Overturned the concept of terra nullius…on which Australia’s whole land tenure 
system had been based. The High Court recognised that the rights of the Aboriginal 
people…to native title may survive in certain areas and that their native title must be 
treated fairly before the law with other titles.”26 

The decision in the Mabo case helped in the decision of the Federal Government to enact a law 
that was for the benefit of Indigenous Australians. Namely, the Native Title Act 1993 (Cth). 
Section 10 of the Act reads ‘Recognition and protection of native title: Native title is 
recognised, and protected, in accordance with this Act.’27 

The next major breakthrough came with the Australian government holding itself accountable 
for the wrongs it committed against Indigenous Australians. Specifically, the official 
governmental apology to Indigenous Australians delivered by former Prime Minister Kevin 
Rudd on 13 February 2008 paved the way for more mutual understanding, collaboration, and 
benefit with Indigenous Australians. Part of it reads:  

“I move that today we honour the Indigenous peoples of this land, the oldest continuing 
cultures in human history. We reflect on their past mistreatment…The time has now 
come for the nation to turn a new page in Australia’s history by writing the wrongs of 
the past and so moving forward with confidence to the future.”28 

The exploration of the British settlers push for sovereignty from Australia, the introduction of 
common and statute law according to the Australian environment centred around British 
settlers and not Indigenous Australians, and the atrocities committed by the settlers both 
through legal and illegal means, shows the main reasons as to how the historical and 
developmental processes of settler sovereignty impacted Indigenous people’s customary law 
and contributed to their dispossession. Although steps have been taken by Australia to rectify 
these wrongs such as partial jurisdiction of cases being tried under Indigenous Australian 

 
25 See Australian Institute of Health and Welfare, Profile of Indigenous Australians (11 September 2019)  
<https://www.aihw.gov.au/reports/australias-welfare/profile-of-indigenous-australians>. 
26 Agreements, Treaties and Negotiated Settlements Projects, Mabo v Queensland [No 2] (1992) 175 CLR 1 (15 
October 2007) < https://www.atns.net.au/agreement.asp?EntityID=741>. 
27 Native Title Act 1993 (Cth) s 10. 
28 Kevin Rudd, ‘Federal Government Apology’(March/April 2011) 7(23) Indigenous Law Bulletin 14. 
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customary law, the Mabo decision and legislative recognition of Native Title, and the Apology 
speech by former Prime Minister Kevin Rudd, the negative consequences of what has happened 
to Indigenous Australians are, unfortunately, still being felt today. 
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INDIGENOUS SENTENCING COURTS 
ENLARGE THE DISCRETION OF JUDGES, 

LAWYERS AND THERAPISTS. WHY (OR WHY 
NOT) IS SUCH A DISCRETION BENEFICIAL TO 

AUSTRALIAN SOCIETY?* 
CRAIG K. BARTLEY 

A hallmark of court practice in recent history has been the increased influence and use of 
alternative methods of addressing legal matters.  In particular within the last decade, 
approaches such as therapeutic jurisprudence have become increasingly popular as justice 
systems look to find new ways to lower recidivism and introduce offenders successfully back 
into a constructive and fulfilling life in society.1  With it well established that Indigenous 
offenders are overrepresented in the Australian criminal justice system, resulting in 
imprisonment rates twelve times greater than the general population,2 one incarnation of 
therapeutic jurisprudence focusses on the Indigenous community by tailoring the judicial 
system to their needs.  To understand this better, this essay explores how therapeutic 
jurisprudence differs from mainstream judicial practices, the benefits and pitfalls and how its 
application via Indigenous Sentencing Courts (‘ISCs’) benefits society. 

Despite predominantly using the same physical spaces and addressing similar issues, 
fundamental variances exist between mainstream courts and those utilising therapeutic 
jurisprudence.  The former focusses ‘primarily on the resolution of legal problems by 
producing legal outcomes like sentences or judgments,’ with the after effects left for others 
(e.g. jails, courts) to resolve.3  Rather than seeing the person as someone needing support, they 
are perceived as a risk to be managed out of the population to safeguard society.4  However, 
problem-solving courts, grounded in therapeutic jurisprudence,5 attempt to understand and 
address the underlying problems for the trial, like substance abuse or domestic violence, and 
seize upon opportunities to effectively deal with the dysfunctional behaviour to prevent 

 
* Submitted for assessment in LAW2224 
1 Michael S King, ‘Therapeutic Jurisprudence in Australia: New Directions in Courts, Legal Practice, Research 
and Legal Education’ (2006) 15 Journal of Judicial Administration 129, 129-30 (‘New Directions’). 
2 Lorana Bartels, ‘Indigenous-Specific Court Initiatives to Support Indigenous Defendants, Victims and 
Witnesses’ (Research Brief 17, Indigenous Justice Clearing House, April 2015) 1. 
3 Michael King, ‘What Can Mainstream Courts Learn from Problem-Solving Courts?’ (2007) 32 Alternative 
Law Journal 91, 91 (‘What Can Mainstream Courts Learn’). 
4 Astrid Birgden, ‘Therapeutic Jurisprudence and Offender Rights: A Normative Stance is Required’ (2009) 
78(1) University of Puerto Rico Law Review 43, 44. 
5 Bruce J Winick, ‘Therapeutic Jurisprudence and Problem Solving Courts’ (2003) 30(3) Fordham Urban Law 
Review 1055, 1055 (‘TJ and Problem Solving Courts’); King, ‘What Can Mainstream Courts Learn’ (n 3) 91. 
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recurring indiscretions or court involvement.6  The focus is to positively eradicate the legal 
problem from the offender rather than, negatively, remove the offender from society.7 

These outcomes are achieved by veering away from the normal adversarial approach, instead 
viewing the law as a ‘force that produces behaviours and consequences.’8  There is an 
obligation on the legal system to promote therapeutic outcomes and to limit detrimental 
processes.9  Consequently, where mainstream methods are controlling in doling out outcomes 
to an offender’s actions, therapeutic courts cooperatively facilitate something less like a 
reprimand and aim more towards bettering the person’s life.10  It is ‘intimately concerned’ with 
the improvement and operation of the law, seeking to minimise negative effects while 
promoting positivity towards the wellbeing of those affected by the law.11 

The essentially different view on intended outcomes for the offending party found in 
therapeutic courts is supplemented by equally distinct methods by which the court hears cases.  
There is far greater interaction between the participants, with the judge enquiring directly of 
the defendant’s wellbeing while gauging their mindset for implementing life changes,12 
clarifying any vagueness in the defendant’s version of events in their own words, and 
encouraging questions in return should the defendant need to ask anything.13  From this, the 
judge may garner a greater understanding of what directed outcomes will best work for the 
offender.  Mainstream courts, with their associated language, have led to non-compliance with 
court directions purely from the offender not having sufficient clarity to understand the 
obligations imposed upon them.14  Therefore, conversations in therapeutic courts indulge in 
simple language, ensuring that the court’s instructions are conveyed in a manner that all parties 
involved are under no illusion as to future commitments.15 

However, the development of outcomes is not all one-way traffic, with the defendant and 
counsel on both sides permitted to contribute suggestions to resolve the matter.16  This 
involvement demystifies the court process and promotes the defendant’s commitment to 
fulfilling the outcomes that may be satisfactory to them.17  This ability for self-determination 
of their own destiny, via outcomes like setting goals for rehabilitation or agreeing to participate 
in diversion programs, is important to success post court hearing.18  It motivates them to change 
and provides benefits to their future education, employment and rehabilitation outcomes.19  

 
6 King, ‘What Can Mainstream Courts Learn’ (n 3) 91; Winick, ‘TJ and Problem Solving Courts’ (n 5) 1055. 
7 King, ‘New Directions’ (n 1) 131. 
8 David Wexler, 'Therapeutic Jurisprudence: An Overview' (2000) 17 TM Cooley Law Review 125, 125. 
9 Belinda Carpenter et al, ‘When Coroners Care Too Much: Therapeutic Jurisprudence and Suicide Findings’ 
(2015) 24 Journal of Judicial Administration 172, 174. 
10 King, ‘What Can Mainstream Courts Learn’ (n 3) 92. 
11 Michael King et al, Non-Adversarial Justice (Federation Press, 2009) 26. 
12 King, ‘New Directions’ (n 1) 131. 
13 King, ‘What Can Mainstream Courts Learn’ (n 3) 92; Wexler (n 8) 128. 
14 Wexler (n 8) 130. 
15 Ibid; see also Diana Eades, ‘Telling and Retelling Your Story in Court: Questions, Assumptions and 
Intercultural Implications’ (2008) 20(2) Current Issues in Criminal Justice 209, 225 (‘Telling and Retelling’). 
16 King, ‘What Can Mainstream Courts Learn’ (n 3) 92. 
17 Ibid 93; King, ‘New Directions’ (n 1) 133. 
18 King, ‘New Directions’ (n 1) 131. 
19 Ibid; King, ‘What Can Mainstream Courts Learn’ (n 3) 93. 
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Despite such a principle appearing fanciful in addressing legal breaches, self-determination is 
a fundamental concept of numerous areas of laws, like contract, marriage and tort law, giving 
it, and therapeutic jurisprudence driving it, legitimacy in the eyes of the law.20 

Nevertheless, the judicial officer presiding over the court retains the ultimate power of 
decision.21 Therefore, some level of mainstream court proceedings remain that prevents 
complete autonomy.  And what of the situation where the offender refuses to entertain or 
participate in the alternative form of rehabilitation that the court applies?   Essentially, the court 
allows input up to the point where it deems that the offender’s suggestions go beyond what is 
considered most appropriate for them.  As ‘voluntary setting of goals enhances motivation and 
increases the individual's effort’,22 a paternalistic approach, depriving a sense of control, may 
produce a ‘negative psychological reactance’23 via feelings of helplessness, passivity or 
depression, nullifying the offender’s desire to strive in building and improving the skills 
necessary for successfully leaving a life of crime.24  Even if the offender does not openly rebel 
against the sentence handed down, they are likely to just go through the motions and satisfy 
the program requirements, thereby not deriving any benefits from the process.25 

However, the fundamental argument remains that the court has a duty to ensure that the best 
outcome for society is achieved, so despite therapeutic justice being paternalistic, it is well-
intended paternalism.26  Therefore, there has yet to be a complete break from the coercive 
nature of mainstream courts, despite underlying therapeutic jurisprudence principles being 
employed.27  In other words, therapeutic jurisprudence may unlock the door for the offender to 
have some control but they still must wait to see how far the court holds the door ajar. 

I THERAPEUTIC JURISPRUDENCE AND INDIGENOUS 
SENTENCING COURTS 

Through the over-representation of Indigenous people in the legal system, ISCs have been set 
up in all States and Territories, except Tasmania, to provide means for dealing with offences 
in a manner more appropriate for this community.  The principles of therapeutic jurisprudence 
underlie the foundations of these courts,28 although some scholars suggest that they are 
divergent entities with distinct aims and objectives.29  Despite this, there is sufficient 

 
20 Ibid. 
21 Elana Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: Towards a Theoretical and 
Jurisprudential Model’ (2007) 29 Sydney Law Review 415, 421. 
22 Bruce J Winick, 'On Autonomy: Legal and Psychological Perspectives' (1992) 37 Villanova Law Review 
1705, 1760 (‘On Autonomy’). 
23 King, ‘New Directions’ (n 1) 131. 
24 Winick, 'On Autonomy’ (n 22) 1766. 
25 Ibid 1767. 
26 John Petril, ‘Paternalism and the Unrealized Promise of Essa Alism and the Unrealized Promise of Essays in 
Therapeutic Jurisprudence’ (1993) 10(3) New York Law School Journal of Human Rights 877, 891. 
27 Michael S King, ‘Restorative Justice, Therapeutic Jurisprudence and the Rise of Emotionally Intelligent 
Justice’ (2008) 32 Melbourne University Law Review 1096, 1116 (‘Rise of Emotionally Intelligent Justice’). 
28 King, ‘What Can Mainstream Courts Learn’ (n 3) 91; Marchetti and Daly (n 21) 423. 
29 Arie Freiberg, ‘Problem Oriented Courts: Innovative Solutions to Intractable Problems?’ (2011) 11 Journal of 
Judicial Administration 8, 19-20; Marchetti and Daly (n 21) 415, 418. 
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commonality in the goals of both approaches and their use of court processes, involvement of 
key players in discussions of the matter, encouragement of offenders to take responsibility for 
their actions and promotion of rehabilitation and positive outcomes, that they may be regarded 
as two sides of the one coin.30 

The push for the introduction of ISCs was driven by the mainstream, adversarial approach only 
focussing on two parties, the State and the offender, that forgets about others impacted by the 
wrongdoing, such as the victim and the community.31  And it is in the latter that ISCs’ strengths 
lie, permitting the input of Indigenous community representatives in the analysis of the offence 
and assisting in greater ‘judicial contemplation’32 of the offender and their case before finding 
a suitable sentence to benefit all parties.33  Notwithstanding some synchronicity between the 
two, care should be taken not to group ISCs with other specialist courts that focus purely on 
one specific area of offending, like drug, family violence and mental health courts.  These other 
courts have, on occasion, been used with a therapeutic mindset but predominantly still issue 
conventional punishments,34 while ISCs take a holistic view of both the background of the 
offender and their future needs to provide outcomes that are tailored to the individual, their 
place in their community and their circumstances.35 

Nevertheless, ISCs share the advantages and disadvantages of therapeutic problem-solving 
courts and extend upon their general premise with the direct involvement of Indigenous people, 
culturally appropriate sentencing and support provided to the families by the Indigenous 
community.36  These third parties are not passive in the hearing, providing background 
information, references and support to the defendant.37  This integration of ‘white justice’38 
with the Indigenous community leads to the direct benefits of discouraging crime, making the 
offender and their family more accountable for the deterrence of recidivism.  Consequently, 
there is an overall increased confidence of the Indigenous community in the sentencing process 
via court officials becoming more aware of the social context of the offender and their actions.39  
Furthermore, when the offender is aware of pathways other than incarceration within a 

 
30 Marchetti and Daly (n 21) 415, 438; King et al (n 11) 178. 
31 King et al (n 11) 2. 
32 Samantha Jeffries and Christine EW Bond, ‘Does a Therapeutic Court Context Matter? The Likelihood of 
Imprisonment for Indigenous and Non-Indigenous Offenders Sentenced in Problem-Solving Courts’ (2013) 41 
International Journal of Law, Crime and Justice 100, 110. 
33 Marchetti and Daly (n 21) 415. 
34 Ibid 427. 
35 David K Malcolm, ‘The Application of Therapeutic Jurisprudence to the Work of Western Australian Courts’ 
(2007) 17 Journal of Judicial Administration 127, 133; Jacqueline Fitzgerald, ‘Does Circle Sentencing Reduce 
Aboriginal Offending?’ [2008] (115) Crime and Justice Bulletin of NSW Bureau of Crime Statistics and 
Research 1. 
36 King et al (n 11) 180; Elana Marchetti, ‘Delivering Justice in Indigenous Sentencing Courts: What This 
Means for Judicial Officers, Elders, Community Representatives, and Indigenous Court Workers’ (2014) 36(4) 
Law and Policy 341, 350; Marchetti and Daly (n 21) 422-5. 
37 Thalia Anthony and Will Crawford, ‘Northern Territory Indigenous Community Sentencing Mechanisms: An 
Order for Substantive Equality’ (2013) 17(2) Australian Indigenous Law Review 79,80. 
38 Marchetti and Daly (n 21) 422. 
39 King et al (n 11) 180-1; Nigel Stobbs and Geraldine Mackenzie, ‘Evaluating the Performance of Indigenous 
Sentencing Courts’ (2009) 13(2) Australian Indigenous Law Review 90, 94. 
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predominantly Caucasian controlled jail system, an indirect but topical benefit is a decrease in 
the number of deaths in custody.40 

One cornerstone argument of ISCs proponents is that it provides a culturally appropriate court 
process for the offender and their Indigenous community.41  By changing the approach to 
sentencing Indigenous offenders, it recognises the social, economic, political and historical 
differences between Indigenous and non-Indigenous Australians, that has usually benefitted 
the latter through ‘stereotypical assumptions … drawn on subconsciously’42 by lower courts.43  
Therefore, any attempt to provide some leniency towards sentencing, accounting for this 
inequity, is a more just response to reducing the current Indigenous over-representation in jails 
than what the current mainstream court model produces.44 

However, even when incarceration is necessary, viewed as the absolute last resort by legislation 
and the courts for the most serious, high risk offenders,45 emphasis has been placed on the 
development of more therapeutic holding environments.  It is important that Indigenous 
prisoners have their cultural needs met,46 with disconnection from community and family 
leading to numerous issues both within jail and on release.47  Therefore, enrolment in cultural 
programs and work camps keeps offenders appropriately occupied, along with providing 
spaces for communal activity to build camaraderie and mutual support and meet with family 
and kin to remain connected to their lives outside of jail.48  Not only does it enhance the 
prisoners' capacity to develop living, communication and negotiation skills to integrate back 
into society on release,49 it also reduces the possibility of suicide while in custody.50 

Until the advent of ISCs, most Aboriginal people have never been afforded an opportunity to 
voice their opinion or share with the court the hardships that their indigeneity has presented 
them within the country that their ancestors have inhabited long before time was recorded.51  
By allowing this communication via colloquial ‘Aboriginal English’, the process becomes less 
adversarial and more a narrative of the offender’s situation, improving engagement and honesty 
with the court.52  The ability to present evidence by means of storytelling, akin to the 
Indigenous way of communicating history, that is received by a judge willing to express 

 
40 King et al (n 11) 181. 
41 Marchetti and Daly (n 21) 441. 
42 Jeffries and Bond (n 32) 104. 
43 Christine Bond, Samantha Jeffries and Heron Loban, ‘Exploring Indigenous and non-Indigenous Sentencing 
in Queensland’ (Research Paper, Indigenous Criminal Justice Research Agenda, Department of the Premier and 
Cabinet of State of Queensland, May 2011) 42; Jeffries and Bond (n 32) 110. 
44 Ibid 42-3. 
45 Crimes (Sentencing Procedure) Act 1999 (NSW) s 5(1); Birgden (n 4) 58; Marchetti and Daly (n 21) 428. 
46 Elizabeth Grant, ‘Approaches to the Design and Provision of Prison Accommodation and Facilities for 
Australian Indigenous Prisoners After the Royal Commission into Aboriginal Deaths in Custody’ (2013) 17(1) 
Australian Indigenous Law Review 47, 51. 
47 Ibid 53. 
48 Ibid 47-51. 
49 Ibid 53. 
50 Ibid 47-8. 
51 Michael S King and Kate Auty, ‘Therapeutic Jurisprudence: An Emerging Trend in Courts of Summary 
Jurisdiction’ (2005) 30(2) Alternative Law Journal 69, 71. 
52 Eades, ‘Telling and Retelling’ (n 15) 225. 
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empathy,53 provides an open forum for direct transfer of information about the case to the 
Indigenous community representative and the court, without it becoming filtered into the 
lawyer’s interpretation of the matter.54 

However, the advantage of a larger forum for offenders to express themselves can also, 
conversely, prove to be troublesome.  Courts that convert to being ISCs and indulge in the 
associated therapeutic practices, like the Magistrates Courts, carry the largest workloads and, 
consequently, have the least time.  Therefore, despite the potential beneficial outcomes of 
problem-solving techniques, the court’s ability to do so may be limited in some instances.55  
Although this is circumvented specifically for ISCs by designating dedicated times to conduct 
such hearings and permit the increased participation of the necessary parties,56 it places added 
pressure on the court to clear the backlog of other cases awaiting trial.57  Therefore, where there 
is a relaxing of the burden on the criminal justice system from the standpoint of potentially less 
people entering jail, the pressure may simply be moved to another step earlier in the process. 

Furthermore, the introduction of representatives from the Indigenous community could be 
detrimental to the offender’s reformation.  Shaming the person among their peers and Elders 
can be ‘therapeutically destructive,’58 leading to resentment and resistance to any change of 
character,59 and possibly increasing the chances of recidivism.60  Care must be taken to ensure 
that the respect shown towards Indigenous culture and the Elders present is shared with the 
offender during the hearing process,61 affirming that they are a good person who has fallen foul 
of the law via an out of character bad deed.62  Quelling the role of the aforementioned 
paternalism by providing the offender some input into the case outcomes or persuading them 
to understand that the sentence given is in their best interests may reduce any feelings of shame 
and the stigma attached to it. 

Nevertheless, aside from the sociological benefits of acknowledging Indigenous culture in 
hearings and sentencing, there is a larger pragmatic benefit to society through both Indigenous 
and therapeutic sentencing.  With the push for incarceration to only be used if necessary (e.g. 
sexual assault or serious violence offences),63 the resulting reduction in imprisonments reduces 
the burden on taxpayers to fund jails.  The annual cost to house each prisoner in Australia 
amounts to over one-hundred thousand dollars, which is the fifth highest in the world,64 with 

 
53 King, ‘Rise of Emotionally Intelligent Justice’ (n 27) 1123. 
54 Eades, ‘Telling and Retelling’ (n 15) 210-12. 
55 King, ‘What Can Mainstream Courts Learn’ (n 3) 94. 
56 Marchetti and Daly (n 21) 436; Stobbs and Mackenzie (n 39) 99. 
57 Darren Cartwright, ‘Queensland Court Backlog Could Take a Year to Clear’ The Courier Mail (online, 4 June 
2020) <https://www.couriermail.com.au/truecrimeaustralia/police-courts/queensland-court-backlog-could-take-
a-year-to-clear/news-story/d00527922e32bbd9f58004b2a6415d2e>. 
58 John Braithwaite, ‘Restorative Justice and Therapeutic Jurisprudence’ (2002) 38(2) Criminal Law Bulletin 
244, 257; See generally Stobbs and Mackenzie (n 39) 99. 
59 King, ‘What Can Mainstream Courts Learn’ (n 3) 94; Winick, 'On Autonomy’ (n 22) 1766. 
60 Braithwaite (n 58) 258. 
61 Marchetti and Daly (n 21) 428. 
62 Braithwaite (n 58) 258. 
63 Marchetti and Daly (n 21) 420-1. 
64 Andrew Bushnell, ‘Australia’s Criminal Justice Costs: An International Comparison’ (Research Paper, 
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total prisoner numbers increasing by forty-six percent within the decade to 2019.65  However, 
what is frightening, although only accounting for four percent of the total prison population,66 
within that period Indigenous numbers grew by over sixty percent.67  Furthermore, as 
incarceration seems ineffective in correcting criminal behaviour, leading to an almost sixty 
percent return to jail, with nearly half doing so within two years of release,68 any action that 
can be taken at the court level in preventing offenders from becoming ‘persistent criminal[s]’69 
holds value.  With the cost of jailing an offender more than twelve times that of orders keeping 
that person in the community,70 the benefits to society of courts imparting therapeutic style 
sentences can be empirically quantified.  

II CONCLUSION 

Therapeutic jurisprudence may be currently held back by only being the pursuit of lower courts 
and largely unexplored at higher levels.71  However, with anecdotal evidence of its use in ISCs 
improving appearance rates in court and reducing recidivism,72 plus lowering of costs, there is 
no reason why it’s use could not be stretched higher.73  Furthermore, in contrast to the 
Magistrates Court, higher courts have the luxury of time to ponder over the ‘broad social and 
political ramifications of Indigenous overrepresentation’ and the marginalisation of this group 
within Australia,74 so implementation of this approach may begin to reap benefits further up 
the chain.  However, as these higher courts tend to deal with more serious matters that may not 
be suitable for a deviation from mainstream sentencing, care is needed to ensure appropriate 
use. 

Nevertheless, as reforming the offender should be considered of higher value than notions of 
retribution,75 the acceptance of therapeutic jurisprudence, both broadly and in a focussed 
application in ISCs, has merit to be more widespread throughout the legal system.  It operates 
at all levels to benefit the offender’s value within themselves and to their potential contribution 
to the community, promotes efficiency in the currently under pressure court system by reducing 
repeated visits and saves a significant cost to society via keeping people out of jail, both on the 
initial judgment and reducing subsequent indiscretions.  To achieve this, it must be 
acknowledged that the existing mainstream court process holds different views to traditional 

 
65 Australian Bureau of Statistics, Prisoners in Australia, 2019 (Catalogue 4517.0, 5 December 2019). 
66 Anthony Morgan, ‘How Much Does Prison Really Cost? Comparing the Costs of Imprisonment with 
Community Corrections’ (Research Report No 05, Australian Institute of Criminology, 2018) 9. 
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73 King, ‘New Directions’ (n 1) 134. 
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Indigenous values, with a move towards a ‘culturally hybrid domain’76 court system presenting 
the best value for all parties involved. 

 

 
76 Ibid 363. 
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INDIGENOUS SENTENCING COURTS: ‘WHO 
WILL I BELONG TO NEXT, WHAT LAWS WILL 

THEY MAKE FOR ME NOW?’* 
TRACY BOWEN 

I INTRODUCTION 

This article is premised on the question of whether the enlarged discretion proffered in 
Indigenous Sentencing Courts is of benefit to Australian society. From the outset the author 
wishes to make it clear that she takes personal umbrage with the positing of the question from 
the perspective of providing a benefit to Australian society when the real question should be 
what benefit does it proffer to Indigenous Australians.1 Although the author has been raised as 
a Caucasian woman and identifies as the same, cloaked in white privilege as much as any other, 
she is of Indigenous descent and feels duty bound to her ancestors and many of her family who 
identify as Indigenous Australians to address this issue from the perspective of the same. The 
author trusts that the reader will allow some lenience when examining any divergence into the 
use of the first person; while the author will do her best to address the issue from an objective 
perspective any attempt to remove all emotion would be futile. This article will discuss the 
principles of therapeutic jurisprudence, the history behind the formation of the Indigenous 
Sentencing Courts, the potential benefits of the enlarged discretion to Indigenous Australians, 
possible benefits to Australian society at large, but most importantly will question whether the 
discretion proffered is as inadequate as offering an aspirin and a good lie down to an individual 
in the midst of a medical emergency. 

II THERAPEUTIC JURISPRUDENCE 

Therapeutic jurisprudence ‘studies the effect of the law and legal processes on the wellbeing 
of those affected by them’;2 employing ‘the tools of the behavioural sciences to study the 
therapeutic and antitherapeutic impact of the law’.3 The ‘effect of the law4 encompasses not 
only the outcome of the judicial process for the individual, but also the legal processes and 
those actors within the legal system that the individual interacts with;5 judges, lawyers, 
therapists, etc. It is these principles upon which the Indigenous Sentencing Courts are 

 
* Submitted for assessment LAW2224 
1 Emphasis added. 
2 Michael S King, ‘Judging, judicial values and judicial conduct in problem-solving courts, Indigenous 
sentencing courts and mainstream courts’ (2010) 19(3) Journal of Judicial Administration 133, 133 (‘Judging, 
judicial values and judicial conduct in problem-solving courts’) citing David Wexler and Bruce Winick (eds), 
Law in a Therapeutic Key (Carolina Academic Press, 1996).  
3 Elena Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: Towards a Theoretical and Jurisprudential 
Model’ (2007) 29(3) Sydney Law Review 415, 425 citing David Wexler and Bruce Winick (eds), Law in a 
Therapeutic Key (Carolina Academic Press, 1996) 7.  
4 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 133 citing David Wexler 
and Bruce Winick (eds), Law in a Therapeutic Key (Carolina Academic Press, 1996) (emphasis added). 
5 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 133 citing David B 
Wexler, ‘Therapeutic Jurisprudence; An Overview’ (2000) 17(1) Cooley Law Review 125. 
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theoretically based.6 The application of the values of therapeutic jurisprudence, in theory at 
least, improves not only the experience of the individual within the court process but is also 
integral to improving and/or instilling respect for it;7 these outcomes are achieved by outlining 
how legal systems can ‘be adapted to better meet the needs of those coming into contact with 
them’.8 It should be noted that despite the objectives upon which therapeutic jurisprudence is 
based, and the good intentions of those that practice its principles, the ‘actual practices may not 
correspond to aspirations’.9 This author suggests that employing therapeutic justice in an 
attempt to produce restorative justice will only be successful where the Australian Indigenous 
community is involved in the recognition of laws that are pertinent to their traditional cultures 
as opposed to attempting to mitigate the damage of colonisation by assuaging the harm of the 
same solely with enlarged discretion in the Indigenous Sentencing Courts. 

III HISTORY 

Marchetti and Daly note that the first Indigenous Sentencing Court was assembled in South 
Australia in 1999, with most Australian States following suit within the ensuing seven years.10 
Despite differences in their establishment these courts seek to ensure improved cultural 
appropriateness, and to involve Indigenous Australians in court practices.11 These problem 
solving courts employ the principles of therapeutic jurisprudence to produce a legal effect that, 
in theory, acknowledges societal issues and attempts to promote the resolution of the same.12 
What the societal issues are that underly the demands for the formation of the Indigenous 
Sentencing Courts and the discretion afforded within them demands further discussion.  

The overrepresentation of Indigenous Australians in prisons coupled with the ‘recognition that 
existing justice system processes were ineffective in preventing crime or in promoting the 
rehabilitation of Indigenous offenders’13 were key to the formation of the Indigenous 
Sentencing Courts. This author questions the  effectiveness of the Indigenous Sentencing 
Courts given that Aboriginal and Torres Strait Islander (‘ATSI’) persons still account for more 
than a quarter of the total prison population in Australian prisons;14 given that the Royal 
Commission into Aboriginal Deaths in Custody was based upon ATSI peoples representing 
fourteen percent of the prison population, the employ of enlarged discretion within the 

 
6 Michael King, 'What can mainstream courts learn from problem-solving courts?' (2007) 32(2) Alternative Law 
Journal 91, 91 ('What can mainstream courts learn from problem-solving courts?') citing Kate Auty, ‘We teach 
all hearts to break: but can we mend them? Therapeutic jurisprudence and Aboriginal Sentencing Courts’ (2007) 
Special Series (1) Murdoch University Electronic Journal of Law 101. 
7 Tom R Tyler, ‘The Psychological Consequences of Judicial Procedures: Implications for Civil Commitment 
Hearings’ (1992) 46(2) SMU Law Review 433. 
8 Elena Marchetti and Janet Ransley, ‘Applying the Critical Lens to Judicial Officers and Legal Practitioners 
Involved in Sentencing Indigenous Offenders: Will Anyone or Anything Do?’ (2014) 37(1) University of New 
South Wales Law Review 1, 4. 
9 Marchetti and Daly (n 3) 418. 
10 Ibid 416. 
11 Ibid 415. 
12 King, 'What can mainstream courts learn from problem-solving courts?' (n 6) 91. 
13 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 138. 
14 Australian Bureau of Statistics, Prisoners in Australia (Web Page) 
<https://www.abs.gov.au/statistics/people/crime-and-justice/prisoners-australia/latest-release>. 
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Indigenous Sentencing Courts can hardly be deemed a success from this perspective.15 The 
Indigenous Sentencing Courts operate in a less formal manner within a culturally appropriate 
venue, avoid legalese, and involve Elders in the court process.16 The importance of engaging 
Elders is integral to the process as not only is it intended to demonstrate a respect for the cultural 
importance of Elders in Indigenous culture,17 but also to encourage litigants’ respect for the 
legal process.18  

Marchetti and Daly state that although these problem solving courts are now bound by 
legislation they ‘emerged mainly from the efforts of individual magistrates and Indigenous 
community members’.19 The enlarged discretion proffered in these courts has roots that extend 
well past the relatively recent enactment (or modification) of the legislation that governs them; 
judicial discretion noted that customary Indigenous law was relevant to sentencing in 1959,20 
and in 1983 this discretion was extended even where ‘no issues of traditional law or custom 
arose’,21 while in 1992 the Fernando principles allowed courts to consider the disadvantages 
experienced by Indigenous Australians.22 It is plain that the efforts of individual magistrates,23 
and the enactment/modification of legislation to enlarge discretion in the Indigenous 
Sentencing Courts arose from good intentions;24 hoping to improve the parity of the legal 
system and to acknowledge the damage inflicted by colonisation. However, this author doubts 
that they have largely improved Indigenous perceptions of the legal system, and believes that 
research that demonstrates that our legal system is generally perceived as ‘fair’25 is likely based 
largely upon the perceptions of the privileged white population.  

IV BENEFITS FOR INDIGENOUS AUSTRALIANS 

Marchetti and Daly describe the goal of the Indigenous Sentencing Courts as the transformation 
of ‘racialized relationships and communities’.26 The discretion in Indigenous Sentencing 
Courts is said to encourage an open form of communication between the offender and the judge, 
recognise the role of Indigenous understanding in the sentencing process, and may result in 
penalties that are fashioned to suit the particular circumstances of the offender.27 Unlike 
traditional court processes the interaction between the offender and the judiciary system 

 
15 Sara Hudson, Panacea to Prison? Justice Reinvestment in Indigenous Communities (Centre for Independent 
Studies, 2013) 134. 
16 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 139. 
17 Marchetti and Daly (n 3) 420. 
18 Michael S King & Kate Auty, 'Therapeutic Jurisprudence: An Emerging Trend in Courts of Summary 
Jurisdiction' (2005) 30(2) Alternative Law Journal 69, 71. 
19 Marchetti and Daly (n 3) 419. 
20 R v Aboriginal Timmy (1959) NTJ 676, 677. 
21 Russell Goldflam, ‘The (Non-) Role of Aboriginal Customary Law in Sentencing in the Northern Territory’ 
(2013) 17(1) Australian Indigenous Law Review 71, 73; R v Herbert (1983) 23 NTR 22. 
22 R v Fernando (1992) 76 A Crim R 58; Marchetti and Ransley (n 8) 17. 
23 Marchetti and Daly (n 3) 419. 
24 Mary Spiers Williams, ‘The impossibility of community justice whilst there is intervention’ in Garry 
Coventry, Garry and Mandy Shircore (2012) Proceedings of the 5th Annual Australian and New Zealand 
Critical Criminology Conference, 7 - 8 July 2011, Cairns, QLD, Australia. 
25 Tyler (n 7) 433. 
26 Marchetti and Daly (n 3) 443. 
27 Ibid 422-433. 
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fostered in the Indigenous Sentencing Courts promotes the judicial officer’s capacity to 
demonstrate ‘an ethic of care towards the participant’.28 King rightly points out that traditional 
court processes ‘remove the locus of  control from the individual to some external source’,29 
and recognises that the practices within these courts are likely ‘to cause resentment and 
resistance to change and undermine self-efficacy’.30 This author cannot help but suggest that 
while the concessions made via the enlarged discretion in Indigenous Sentencing Courts may 
improve the resentment of Indigenous Australian’s toward court processes, one would be 
standing on unstable ground suggesting that it has vanquished this resentment altogether. What 
the reader must understand is that the enlarged discretions permitted in the Indigenous 
Sentencing Courts still operate within the parameters of what is allowable under white man’s 
law;31 Indigenous persons may be involved in the process but the process is still one that has 
been imposed upon them,32 and the limitations of its use is at the discretion of the white man’s 
system.33 Hence, the potential benefits for Indigenous Australians discussed here are largely 
from the perspective of a white patriarchal judiciary system, or what is permitted within it; the 
Indigenous Sentencing Courts should not to be equated with Indigenous justice.34  

Through liaising with Indigenous communities, the justice system has encouraged their 
participation in the formation of Indigenous Sentencing Courts;35 hoping to ‘restore order, 
strengthen community cohesion, repair the damage from crime, build partnerships that nurture 
a more beneficial community life’,36 and to encourage ‘the connection of  courts to the 
communities they serve’.37 The author cedes that the enlarged discretion in the Indigenous 
Sentencing Courts has certainly succeeded in in providing a ‘more meaningful justice system 
experience for Indigenous defendants’,38 through the ‘cooperative efforts between the local 
Indigenous community, the court and justice system professionals and other agencies’.39 
Despite the recognition of the positive efforts at conciliation and enlarged discretion, it must 
be reiterated that these have been formed within a patriarchal white legal system which has 
been imposed upon Indigenous Australians. The author remains hopeful that the Indigenous 
Sentencing Courts may evolve to resemble 'genuine respect for, and meaningful cooperation 

 
28 King, 'What can mainstream courts learn from problem-solving courts?' (n 6) 91. 
29 Ibid 93. 
30 Ibid citing Bruce J Winnick, ‘On Autonomy: Legal and Psychological Perspectives’ (1992) 37(6) Villanova 
Law Review 1705. 
31 Marchetti and Daly (n 3) 420. 
32 Ibid 443. 
33 Ibid 422.  
34 Jonathan Rudin, 'Aboriginal Justice and Restorative Justice' in Elizabeth Elliott & Robert M Gordon (eds), 
New Directions in Restorative Justice: Issues, Practice, Evaluation (Willan Publishing, 2005) 99. 
35 Michael S King, ‘Applying Therapeutic Jurisprudence in Regional Areas: The Western Australian 
Experience’ (2003) 10 (2) Murdoch University Electronic Journal of Law 1. 
36 Todd R Clear, John R Hamilton, and Eric Cadora, Community Justice (Taylor and Francis Group, 2nd ed, 
2011) 4. 
37 King, 'What can mainstream courts learn from problem-solving courts?' (n 6) 94 paraphrasing Lord Falconer 
of Thoroton, ‘Speech to the Community Justice Conference’ (Web Page) 
<http://www.dca.gov.uk/speeches/2006/sp061127.htm>. 
38 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 133. 
39 Ibid 146. 
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with, Aboriginal law and justice values and processes',40 and in no means wishes to suggest 
that the benefits of the enlarged discretion in Indigenous Sentencing Courts should be 
abandoned simply based upon its inadequacies. However, in addressing the issues that face 
Indigenous Australians the author prefers the suggested approach of Snowball and 
Weatherburn who posit that the reasons for Indigenous offending should be tackled from the 
perspective of examining problems specific to Indigenous communities such as ‘substance 
abuse and economic disadvantage’ rather than focusing on our criminal justice system;41 the 
concessions provided should meet the actual problems as opposed to providing allowances 
within a fractured system. 

V BENEFITS FOR AUSTRALIAN SOCIETY  

Like a donkey shirking a heavy load, parts of Australian society use the enlarged discretion in 
Indigenous Sentencing Courts as a pointed demonstration that they are rid of the guilt that 
accompanies the damage done to Australia’s Indigenous population in the colonisation process 
and by the white man’s laws that were imposed upon them.42 The use of therapeutic 
jurisprudence is not unique to Indigenous Sentencing Courts nor to courts specific to addressing 
the needs of the Indigenous population. In Australia problem solving courts have been used to 
address societal issues predominantly in the areas of substance abuse, mental health, domestic 
and family violence as well as Indigenous justice.43 The theoretical objectives upon which 
therapeutic justice are premised are sound,44 and the author sees no valid reason to argue that 
they could not be used more widely to ‘avoid the harms of adversarial court processes’ in areas 
deemed suitable by the Executive to benefit Australian society at large.45 However, the author 
remain confused as to the positing of how the enlarged discretion in the Indigenous Sentencing 
Courts could be beneficial to Australian society in general, unless of course it is premised on 
the naïve assumption that our society at large is invested in proffering the Indigenous 
population with some type of formal acknowledgement of the disadvantage at which they stand 
within an adversarial judicial system.46 The author imagines that there are those who 
presuppose that addressing the societal issues that contribute to Indigenous offending may 
protect the community, but frankly this would be premised on the extremely distasteful 
suggestion that the racial profiling of Indigenous Australians as having a higher propensity to 
commit crime is innate, rather than acknowledging that their overrepresentation in prisons is a 

 
40 Luke McNamara, ‘The Locus of Decision-Making Authority in Circle Sentencing: The Significance of 
Criteria and Guidelines’ (2000) 18 The Windsor Yearbook of Access to Justice 60, 61. 
41 Lucy Snowball and Don Weatherburn, ‘Does Racial Bias in Sentencing Contribute to Indigenous 
Overrepresentation in Prison?’ (2007) 40(3) Australian and New Zealand Journal of Criminology 272, 287. 
42 As an individual raised in a small community in rural Australia, I am all too aware of comments such as 
‘They (Indigenous Australians) get a free ride in court’, ‘they ‘get’ more than we do’ and my all-time favourite 
racist epitaph ‘They have nothing to complain about it all happened years ago’. 
43 Lacey Schaefer and Mary Beriman, ‘Problem-Solving Courts in Australia: A Review of Problems and 
Solutions’ (2019) 14(3) Victims and Offenders 344, 345. 
44 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 133 citing David Wexler 
and Bruce Winick (eds), Law in a Therapeutic Key (Carolina Academic Press, 1996); Marchetti and Daly (n 3) 
425 citing David Wexler and Bruce Winick (eds), Law in a Therapeutic Key (Carolina Academic Press, 1996) 7. 
45 Schaefer and Beriman (n 43) 346. 
46 Again, as a woman of Indigenous descent all too familiar with racial profiling and racism in Australia I use 
the word naïve intentionally; our country is sick with the poison of the same. 
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direct result of their disenfranchised state which resulted from the hostile colonisation of their 
country. 

VI INADEQUACIES 

As discussed, despite the changes made to the legal system the rate of Indigenous Australians 
in our prisons has continued to climb;47 irrespective of whether this overrepresentation is a 
result of racial bias or not, this disturbing data certainly invites demands for further changes 
within the legal system.48 The discretions permitted in the Indigenous Sentencing Courts are 
only available where the offender has entered a plea of guilty or been deemed guilty at a 
summary hearing;49 the enlarged discretion cannot be afforded to those who do not meet the 
criterion.50 The enlarged discretion does not permit judicial officers to ‘stray into areas that are 
the province of the Executive’,51 nor contravene the separation of powers,52 nor act in manners 
outside of their role or areas of expertise;53 the limits of the Indigenous Sentencing Courts’ uses 
of therapeutic jurisprudence are plain. What of the proposition that the enlarged discretion or 
leniency available in the Indigenous Sentencing Courts should only be proffered to those 
Indigenous Australians who can demonstrate that their disadvantaged background has not 
diminished ‘with the passage of time’,54 and the finding that the Fernando principles address 
‘social and economic disadvantage rather than Indigeneity’;55 it is difficult not to feel that 
although these are the reasonings of learned judges, they are also the reasonings of learned 
white men rather than men who have experienced the impact of colonisation from the 
perspective of the original owners of this land. Future discretions that are proffered to 
Indigenous Australians in the criminal justice system must be offered in the understanding that 
Indigenous Australians are subject to ‘hardening judicial attitudes’56 within a system that has 
‘systemic anti-Indigeneity’ at its core.57 

VII CONCLUSION 

The author is quite plainly emotively involved in the topic of this article, and points to a recent 
discussion with the daughter of an Indigenous Elder in New South Wales who quotes her father 
as stating ‘Who will I belong to next, what laws will they make for me now?’ in response to 
the patriarchal white man laws that have denied his culture and been imposed upon his life 

 
47 Snowball and Weatherburn (n 41) 272; Australian Bureau of Statistics, Prisoners in Australia (Web Page) 
<https://www.abs.gov.au/statistics/people/crime-and-justice/prisoners-australia/latest-release>. 
48 Snowball and Weatherburn (n 41) 273. 
49 Elena Marchetti, ‘Nothing Works? A Meta-Review of Indigenous Sentencing Court Evaluations’ (2017) 28(3) 
Current Issues in Criminal Justice 257, 261. 
50 Yet further evidence of my suggestion that these are concessions controlled by a legal system that is foreign 
to Indigenous Australians.  
51 King, ‘Judging, judicial values and judicial conduct in problem-solving courts’ (n 2) 157. 
52 Ibid. 
53 Ibid. 
54 R v Bugmy [2012] NSWCCA 223 [50]-[52]. 
55 Marchetti and Ransley (n 8) 17. 
56 Williams (n 24). 
57 Ibid. 
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largely without consultation with his community, with his family.58 It is statements such as 
these that should invoke our humanity, and demand that assessments of the Indigenous 
Sentencing Courts be made in a manner that they meet ‘cultural safety research  standards’,59 
involve ‘Indigenous democratisation’ in research,60 and ensure that there is a deeper 
comprehension of the cultural needs in Indigenous Sentencing procedures.61 While the 
parameters of the enlarged discretion in the Indigenous Sentencing Courts certainly address 
some of the specific needs of Indigenous Australians within the legal infrastructure that has 
been imposed upon them, no one should rest while Indigenous Australians feel that they are 
compelled to ‘check their law at the door’.62 It may sadly be too late to create a hybrid system 
of law or to ‘resuscitate customary law’,63 but it is never too late to employ therapeutic 
jurisprudence to its fullest in order to provide Indigenous Australians with cultural 
appropriateness, and enlarged discretion within every legal process that they encounter. 

 

  

 
58 Conversation with my dear friend and ‘sister’ Nicola Briggs, daughter of Cecil Briggs. 
59 Marchetti (n 49) 269. 
60 Ibid. 
61 Ibid. 
62 Goldflam (n 21) 71. 
63 Michael Kirby, ‘TGH Strehlow and Aboriginal Customary Laws’ (1980) 7(2) Adelaide Law Review 172, 198. 
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THERAPEUTIC JURISPRUDENCE SEEKS TO 
ACHIEVE A CULTURAL AND POLITICAL 

TRANSFORMATION OF THE LAW. HOW DO 
THE INDIGENOUS SENTENCING COURTS IN 
AUSTRALIA CONTRIBUTE TO THAT AIM?* 

KATIE LUSH 
I THERAPEUTIC JURISPRUDENCE 

Upon entering the legal system, one can be forgiven for assuming that all emotions and the 
human psyche must be checked at the door. For many generations, law has been the domain of 
logic and facts only. The Common Law, it can be argued, has grown somewhat spontaneously 
from the character and needs of the people from which it originated.1 Both the law and society 
are dynamic and adaptive and therefore, the people shape the nature of the law and the law in 
turn shapes the behaviour of the people.2 The people in the seventeenth and eighteenth 
centuries, influenced by the enlightenment, sought to remove moral influence and emotional 
values from the law, which left it a very black and white field, dominated by logic and facts, 
where emotions and values had little place.3 Therapeutic Jurisprudence however, is a new move 
of the people, which seeks to achieve a political and cultural transformation of the law. This 
essay will discuss the development of Therapeutic Jurisprudence and the contribution 
Indigenous Sentencing Courts are making to this transformation of the law.  

The twentieth century has seen the rise, and now dominance, of the psychological and social 
sciences, in particular psychology and the understanding of how life events affect people’s 
emotions and behaviour.4 It is becoming increasingly apparent that legal activities ‘are not 
exclusively about abstract notions of justice but may also impact significantly on the 
psychological well-being of those involved.’5 Enter Therapeutic Jurisprudence, an area of 
study, which focuses on the emotional and psychological impact of the law on participants 
within the legal system.6  

One of the great problems faced by the modern legal system has been its inability to effectively 
change the behaviour of an ever increasing section of the population. Courts are becoming 
overwhelmed with drug and domestic and family violence related crimes, and with increasingly 

 
* Submitted for assessment in LAW2224 
1 Julius Stone, Social Dimensions of Law and Justice, (Maitland Publications, 1966). 
2 Suri Ratnapala, Jurisprudence (Cambridge University Press, Third edition, 2017) 262. 
3 Ibid 204–228. 
4 Richard Lowry, The Evolution of Psychological Theory: A Critical History of Concepts and Presuppositions 
(Aldine Publishing Company, 2nd ed, 1982) 197–241. 
5 Marilyn McMahon and David Wexler, ‘Therapeutic Jurisprudence: Developments and Applications in 
Australia and New Zealand’ (2002) 20 Law in Context: A Socio-Legal Journal 1. 
6 David B Wexler, ‘Therapeutic Jurisprudence: An Overview’ (2000) 17(1) Mount Cooley Law Review 125. 
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high rates of recidivism.7 Professors David Wexler and Bruce Winick examined and reviewed 
a legal system steeped in logic and fact, which primarily focused on punishment, to determine 
the extent of therapeutic and antitherapeutic outcomes produced.8 Wexler and Winick 
subsequently developed a framework that discussed ‘the law as legal rules, legal procedures 
and the roles and behaviours of legal actors.’9 They describe Therapeutic Jurisprudence as a 
‘lens’ through which to examine the processes of the legal system and their effectiveness for 
desired outcomes.10 By simply asking different questions, Wexler and Winick began a dialogue 
that has enabled participants within the legal system to begin finding creative solutions to some 
of the more substantial problems. They have encouraged proponents of Therapeutic 
Jurisprudence to ‘look carefully at promising literature from psychology, psychiatry, clinical 
behavioural sciences, criminology and social work, to see whether those insights can be 
incorporated or brought into the legal system.’11 This examination of legal processes through 
the lens of Therapeutic Jurisprudence has led to numerous reforms being developed which 
‘enable the legal system to focus more on problem-solving, without sacrificing the rule of law 
[or] the principles that our legal system serves, such as predictability and stability.’12  

II PROBLEM SOLVING COURTS 

As participants within the legal system, in particular judges, shifted their focus towards 
problem solving, there began the development of what is now known as problem solving 
courts. These include drug courts, domestic violence courts, mental health courts, and 
Indigenous sentencing courts. What makes these courts different from those in the mainstream 
system is their focus on producing an outcome which not only satisfies the law, ‘but also 
promotes the resolution of underlying problems such as substance abuse or domestic violence. 
They seize upon a moment when people are open to changing dysfunctional behaviour - the 
crisis of coming to court - to give them the opportunity to change’13 The rise of problem solving 
courts has begun a cultural and political transformation of the law, especially amongst the 
judiciary and legal practitioners. ‘In this movement, there is a very strong interest in the "new" 
lawyering, and in lawyering and judging with an ethic of care.’14 Attempting to solve the 
complex social issues which the legal system faces on a daily basis, has forced both the 
judiciary and legal practitioners to seek far more holistic and creative approaches to their clients 
and their work. Problem solving courts are one of the positive results of this process.  

 
7 Susan Daicoff, ‘The Future of the Legal Profession’ (2011) 37(1) Monash University Law Review 7, 8. 
8 Wexler, ‘Therapeutic Jurisprudence: An Overview’, above n 6, 125. 
9 David B Wexler, ‘From Theory to Practice and Back Again in Therapeutic Jurisprudence: Now Comes the 
Hard Part’ (2011) 37(1) Monash University Law Review 33, 33. 
10 David B Wexler, ‘Therapeutic Jurisprudence’ (2004) 20 Touro Law Review 353, 357. 
11 Wexler, ‘Therapeutic Jurisprudence: An Overview’, above n 6, 129. 
12 Shirley S Abrahamson, ‘The Appeal of Therapeutic Jurisprudence’ (2000) 24 Seattle University Law Review 
223, 223. 
13 Michael King, ‘What Can Mainstream Courts Learn from Problem-Solving Courts’ (2007) 32 Alternative 
Law Journal 91, 91. 
14 David B Wexler, ‘New Wine in New Bottles: The Need to Sketch a Therapeutic Jurisprudence Code of 
Proposed Criminal Processes and Practices’ (2014) 7 Arizona Summit Law Review 463, 479. 
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In Australia, problem solving courts have been enthusiastically embraced and are now 
becoming a common feature of the legal system. One of the distinct features of these courts, 
which heralds a tremendous cultural shift in the law, is the acknowledgement and inclusion of 
victims. In particular, both domestic and family violence courts, as well as indigenous 
sentencing courts, have altered traditional practices to incorporate the needs of the victim. For 
example, the specialist domestic and family violence court has increased, significantly, 
victims’ access to support services, specifically a duty lawyer, a specialist registry and an 
information desk.15 These changes led to notable increases in satisfaction with the process and 
perceived procedural fairness.16 In the various models of indigenous sentencing courts there is 
a strong focus on ensuring that the offender understands the impact of their behaviour on their 
community and upon the victim.17 This is the incorporation of the indigenous cultural practice 
of shaming, aimed at reducing recidivism, and is achieved by having members of the 
community, the victim and the victim’s family, involved in the sentencing process.18  

A further cultural change, which is occurring in the law, is the shift from ‘court-centred 
processes to inclusive participant focused outcomes.’19 No longer is the court system purely 
focused on sentencing, rather it has become proactive in looking ‘not only at the offence, but 
concomitant issues surrounding the offender, with a view to achieving real and lasting life 
changes.’20 One of the distinctive features of problem solving courts is the willingness to make 
‘physical and procedural changes’ to the operation of the court.21 For example, the adding of 
separate entries and waiting rooms in Domestic and Family Violence courts, which 
acknowledges the victim’s need for emotional wellbeing and safety. Or there can be a shift to 
a round table structure where the magistrate sits, sometimes in plain cloths, at the same table 
with the defendant as well as the various participants.22 This creates a substantially different 
dynamic from the traditional court room structure.   

Problem solving courts have understood and embraced the findings from psychology which 
suggest that ‘self-determination is intimately connected with personal well-being, happiness, 
and the ability to recognise any need for behavioural change and to implement behavioural 
change strategies.’23 Judges may adopt simple strategies developed by Therapeutic 
Jurisprudence such as, having family members present during sentencing, getting offenders to 
write out and sign behavioural contracts, making appropriate encouraging comments and 

 
15 Christine Bond et al, ‘Evaluation of the Specialist Domestic and Family Violence Court Trial in Southport’ 
(Summary Report, Griffith University Criminology Institute, February 2017) 8. 
16 Ibid 9. 
17 Mary Westcott, Murri Courts (Queensland Parliamentary Library, Research Publications and Resources 
Section, 2006) 12. 
18 Anthony Morgan and Erin Louis, Evaluation of the Queensland Murri Court: Final Report (Australian 
Institute of Criminology, 2010) 10; Angela Moy, ‘Queensland Courts: Murri Court Procedure Manual’ 
(Queensland Department of Justice and Attorney General, 2016) 9. 
19 Jillian Clare, ‘Murri Courts: Indigenous Magistrate Courts: Communicating for Better Outcomes’ in The 
Proceedings of the 20th Biennial Conference of the World Communication Association (Queensland University 
of Technology, 2009) 6. 
20 Ibid 9. 
21 Morgan and Louis, above n 18, 8. 
22 Elena Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: Towards a Theoretical and 
Jurisprudential Model’ (2007) 29 Sydney Law review 415, 421. 
23 King, above n 13. 
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following up personally to check on progress;24 as well as embracing opportunities to facilitate 
team work and co-operation through improved communication and structures, and by ‘giving 
parties voice, validation and respect’. 25 Thus problem solving courts are indeed transforming 
the culture of the law.  

III INDIGENOUS SENTENCING COURTS 

In Australia, an obvious application for the methods of Therapeutic Jurisprudence became 
apparent in Indigenous sentencing. The Australian federal government had begun to recognise 
that there were significant problems for the Indigenous population in the justice system, 
through the Royal Commission into Aboriginal Deaths in Custody in 1991.26 However, other 
than recognizing the need for further consultation, very little change occurred in practice 
initially. The first Indigenous sentencing court was held in South Australia in 1999, in response 
to frustration by Magistrate Vass and the Indigenous community, to ‘the court system as it 
was.’27 In true therapeutic jurisprudential style, it began as an experiment to solve a problem. 
A number of aims for this Indigenous court were developed, and a radically different method 
of operation was trialed.28 This included having all parties, including the magistrate, sitting at 
the same level, having ‘elders and respected persons sitting alongside the Magistrate in court 
and having the opportunity to address the offender during sentencing, having the elders provide 
advice to the Magistrate and facilitate communication between the Magistrate and offender.’29 
One of the most powerful aspects of this experiment was the opportunity for ‘open and honest 
communication between the offender and the magistrate.’30 For the average person, court is a 
bewildering experience conducted in what seems like a foreign language; for an Indigenous 
person this situation is exacerbated.31 Changing the language being used and ‘accepting the 
language, communication, and speech requirements of Indigenous people is a fundamental 
element in the success of the Murri court.’32 

This experiment clearly struck a chord, and there was a measurable increase in attendance rates 
as the Aboriginal community began to feel ‘less alienated’ and more empowered ‘because 
offenders and their families [were] able to speak directly to the magistrate.’33  This success led 
to further courts being established in South Australia and then the concept spread to other states 
of Australia.  

 
24 Wexler, ‘New Wine in New Bottles: The Need to Sketch a Therapeutic Jurisprudence Code of Proposed 
Criminal Processes and Practices’, above n 14, 468. 
25 Michael D Jones, ‘Mainstreaming Therapeutic Jurisprudence into the Traditional Courts: Suggestions for 
Judges and Practitioners’ (2012) 5 Phoenix Law Review 753, 755. 
26 Westcott, above n 17, 3. 
27 Ibid 7. 
28 Ibid 8. 
29 Morgan and Louis, above n 16, 24. 
30 Marchetti and Daly, above n 22, 422. 
31 Clare, above n 19, 7. 
32 Ibid. 
33 Westcott, above n 17.  
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In Queensland, the Indigenous sentencing court is known as a Murri Court and has aims 
specifically developed for Queensland.  

Some researchers have argued that Indigenous sentencing courts, which have ‘distinct aims 
and objectives, …deserve a unique theoretical and jurisprudential model,’ due to the 
differences in practices and protocols to other problem solving courts.34 One of the main 
differences, they suggest, lies in the way Murri Court is accessed. Unlike other problem solving 
courts where the nature of the matter determines where it might be heard, Murri Courts have a 
set of strict eligibility requirements. To be eligible for Indigenous sentencing court the matter 
must be a Magistrates Court matter, the offence must have occurred within the Murri Court 
jurisdiction, the defendant must be indigenous, on bail, plead guilty and consent to the 
process.35 It must be noted that Murri Courts are not enforcing Indigenous law nor are they 
controlled by Indigenous Elders.36 Rather, they are addressing some of the known issues with 
the justice system, for Indigenous offenders, through inclusion and acknowledgement of  
traditional Indigenous values and processes.  

Another difference between Murri Courts and other problem solving courts is the breadth of 
variation between jurisdictions. As Indigenous sentencing courts began to be embraced, there 
developed a ‘spectrum of different policy approaches…which range from hearing as many 
eligible cases as possible, to limiting the number of cases to defendant based readiness or risk 
of incarceration criteria.’37 Each state chose different aims, names and localized processes.  In 
Queensland, unlike in other states, the Murri Courts have not been established by legislation. 
‘Instead Murri Courts are initiated from joint agreements between local Magistrates and Elders 
from local Indigenous communities to support the program. These local agreements, which are 
largely informal, determine how the court will be run, who will be involved, and the precise 
nature of their contribution.’38 An unexpected benefit of this process, has been the effect of 
participating in Murri Court on the Elders of Indigenous communities. As Elders have sought 
to develop support programs and increase participants’ access to them, it has increased their 
standing and respect amongst the broader Indigenous community as well as having ‘a positive 
effect in rebuilding local communities and community relationships.’39  

  

 
34 Marchetti and Daly, above n 22, 415. 
35 Moy, above n 18, 15. 
36Marchetti and Daly, above n 22, 420. 
37 Ibid 418. 
38 Morgan and Louis, above n 18, 25. 
39 Ibid 126. 
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IV CULTURAL AND POLITICAL TRANSFORMATION 

Two of the remarkable features of the Murri Court are its informality and local uniqueness. 
Each court is set up by a group of Elders, responding to the specific needs of their community. 
This is a seismic cultural shift in the operation of the law where universally followed protocols 
have dominated. Whether this is a positive shift is yet to be seen, since one of the features of 
the Common Law is the ability to know, within a relatively small margin, the potential outcome 
of any matter, based on precedent. If each local area jurisdiction has different processes and 
outcomes it could potentially create injustice and uncertainty.   

Another significant feature of Murri Courts is that they have, as core values, the welfare of the 
offender and the finding of ways to help them address their behaviour.40 This is vastly different 
from the traditional model of the adversarial process with punishment as the coercive tool used 
to change behaviour. It could be argued that the Murri Court core values are the primary drivers 
of cultural and political transformation of the law. Punishment is no longer considered 
sufficient in changing behaviour or fixing society’s problems. Addressing the offender’s 
behaviour to facilitate real and lasting life changes is rapidly becoming a necessary aspect of 
the mainstream courts. The core values of Murri Court are being achieved in an ever growing 
number of jurisdictions as they are now a widely recognised aspect of the criminal justice 
system.   

If the aim of Therapeutic Jurisprudence is to transform the law, then Indigenous sentencing 
courts are certainly playing their part. By encouraging members of the Indigenous community 
to participate in the legal process, making that process culturally appropriate, dealing with 
offenders underlying issues through the use of support services and increasing the details 
provided to magistrates, the Murri Court phenomenon could be described as transforming the 
legal culture.41 Particularly as the wide spread acceptance and success of Murri Courts, has led 
to the gradual shift into the mainstream system of the underlying ideas and practices. One way 
this has come about is through the magistrates who have been instrumental in setting up Murri 
Courts. As Murri Court only sits periodically, the magistrates are also still sitting in the 
mainstream courts. These magistrates are finding ways to utilise the procedures and techniques 
in the mainstream system, which have been so successful in the Murri Court.42 Judge Michael 
King argues that ‘the underlying philosophy of solution-focused judging – therapeutic 
jurisprudence – can be applied in judging in any context.’43 It would appear that, as judges 
serve in problem solving courts, they have ‘found these philosophical considerations important 

 
40 Ibid 127. 
41 ‘Queensland Courts: About Murri Court’ <https://www.courts.qld.gov.au/courts/murri-court/about-murri-
court>. 
42 Jones, above n 25, 754. 
43 Michael S King, Solution-Focused Judging Bench Book (Australasian Institute of Judicial Administration 
Incorporated, 2009) 184. 
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in formulating and developing their own courtroom skills in particular the important 
improvement in communication skills.’44 

As stated earlier, the Common Law develops spontaneously from the character and needs of 
the people, and thus the rise of Indigenous sentencing courts, and indeed problem-solving 
courts in general, is evidence of a shift in character and needs within the general population. 
With the advent of the social sciences, there is now a broad understanding that behaviours are 
caused by underlying issues and values,45 and it is those which must be addressed if the 
behaviours are to change. Simple punishment is no longer seen as effective in fixing the broad 
social issues faced by today’s society. The influence of Therapeutic Jurisprudence and the rise 
of the problem-solving court is changing the cultural and political landscape of the law. The 
development of the Common Law, Australian style, is exciting to witness, as it throws off the 
stifling formality of English aristocracy from whence it originated, with its rigid black letter 
law, and is embracing empathy, humanity and the emotional and psychological needs of its 
people. 

  

 
44 Jones, above n 25, 755,756. 
45 Lowry, above n 4, 231. 
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INDIGENOUS SENTENCING COURTS IN 
AUSTRALIA: A THERAPEUTIC 

JURISPRUDENTIAL MODEL OR A CATEGORY 
OF THEIR OWN?* 

FATEMA NAZARI 
I INTRODUCTION  

Therapeutic jurisprudence studies the effect of law on psychological well-being of individuals. 
It views the law and legal processes with a therapeutic lens. It contends that the law has an 
impact on the well-being of people. Therapeutic jurisprudence attempts to modify the law with 
consideration of its effects on the accused persons’ psychological well-being by embracing a 
non-adversarial style to the administration of justice. This essay argues that while Indigenous 
Sentencing Courts in Australia resemble therapeutic features, they pose as a distinct 
jurisprudential model with other wider objectives with the perspective to achieve a cultural and 
political transformation of the law. 

Therapeutic Jurisprudence asserts that the operation of the law (legal rules and legal 
procedures) combined with the roles of legal participants such as lawyers, judges, therapists, 
advisors, and other professionals involved in the legal process yield (unintended)1 varying 
consequences for people.2 These consequences can be beneficial or detrimental for the 
psychological and emotional well-being of affected individuals. Therapeutic jurisprudence 
proposes the law as an agent3 and seeks to create and enable methods to increase the therapeutic 
and minimise the adverse or non-therapeutic consequences of the law, legal procedures, and 
the roles of court officials to enhance the psychological well-being of those affected.4 However, 
this endeavour does not infringe the administration of justice in any way. 

Therapeutic jurisprudence does not promote therapeutic considerations over other values; it 
rather looks at the law in a ‘richer way’5 and is an attempt to shed light on areas which are often 
neglected.6 It is maintained that while therapeutic jurisprudence and Indigenous Sentencing 

 
* Submitted for assessment LAW2224 
1 Kay Kavanagh, ‘Don't ask, don't tell: Deception required, disclosure denied’ (1995) 1(1) Psychology, Public 
Policy, and Law 142-160. 
2 Michael King et al, Non-adversarial Justice, (Federation Press, Annandale NSW, 2009) 22 (‘Non-adversarial 
Justice’). 
3 David Wexler, 'Therapeutic jurisprudence: an overview', (2000) 17 Thomas M. Cooley Law Review 125, 125 
(‘Overview’). 
4 Michael S King and Kate Auty, 'Therapeutic Jurisprudence: An Emerging Trend in Courts of Summary 
Jurisdiction' (2005) 30 Alternative Law Journal 69, 71 (‘Emerging Trend’). 
5 Overview (n 3) 125. See generally David Wexler et al (eds), Law in Therapeutic Key: Developments in 
Therapeutic Jurisprudence (Carolina Academic Press, Durham, North Carolina, 1996). 
6 Ibid. 
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Courts have some rudiments in common, the latter has dissimilar purposes.7 These courts have 
broader goals and they aim to accomplish a ‘cultural and political transformation of the law’8 
which does not particularly constitute an element of therapeutic jurisprudence.  

II INDIGENOUS SENTENCING COURTS IN AUSTRALIA 

During the 1990s, several new courts and justice practices such as Indigenous Sentencing 
Courts, specialist and problem-solving courts developed in Australia.9 In Queensland, for 
example, the Murri Courts were formed through the amendments to the Sentencing and 
Penalties Act 1992 (Q1d). The rise of these courts and practices resulted from social 
movements that voiced for more humanitarian and effective responses to individuals caught up 
in the criminal procedures. The development of such courts demonstrates a notion of 
therapeutic jurisprudence.  

Conversely, the Indigenous Sentencing Courts arose to:10 (1) address the key recommendations 
of the Royal Commission into Aboriginal Deaths in Custody, particularly, on reducing 
Indigenous incarceration, and on increasing the input of Indigenous people in the justice system 
as court staff or advisors; (2) reduce the over-representation of Indigenous people in the 
criminal justice system; and (3) accompany the Justice Agreements made throughout Australia 
between state governments and Indigenous organisations.’ 

The over-representation of Indigenous people in prison in Australia has been increasing in 
recent decades and far exceeds non-Indigenous imprisonment rates.11 The unavailability of 
suitable programs and fewer prospects for rehabilitation may explain and become a 
contributing factor to recidivism rates. Indigenous people have been deprived of access to the 
same programs and services that are offered in Australian justice system in comparison with 
non-Indigenous people for a manifold of reasons which include the absence of non-custodial 
sentencing options; services for Aboriginal victims of domestic violence and sexual abuse; and 
programs for counselling.12 Rationally, these circumstances called for the rise of courts 
particular to Indigenous community.  

The initial objectives of these courts were to make court processes more ‘culturally appropriate’ 
and to increase the participation of Indigenous people such as the offender, their support 
persons and other Indigenous community members in the court process.13 

These objects were then illustrated through legislation in States and Territories. These 
guidelines proposed to involve indigenous community in the sentencing process and increase 

 
7 Elena Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: Towards a Theoretical and Jurisprudential 
Model’ (2007) 29 Sydney Law Review 415, 419 (‘Jurisprudential Model’). 
8 Ibid 415. 
9 Ibid 416. See also 423.  
10 Ibid 422. 
11 Chris Cunneen, ‘Sentencing, Punishment and Indigenous People in Australia’ (2018) 3(1) Journal of Global 
Indigeneity. (‘Cunneen’). 
12 Ibid 8. 
13 Jurisprudential Model (n 7) 432-435. 
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their confidence in the legal system. These guidelines also envisioned the provision of support 
and support services to offenders and victims whilst granting alternate sentencing options 
which were effective in the context of Indigenous culture. The protocols sought to increase 
awareness and familiarise the Indigenous community with the court system and the justice 
administration to reduce Indigenous offence rates.14 

The incorporation of indigenous litigants and the Indigenous community in the court process 
also meant to induce their ownership15 of the process in order to make offenders take 
responsibility for their actions and hold them accountable for those actions, implying self-
determination.16 As the participants get familiar with the court system and standards of 
community behaviour, they will be more likely to feel counted and connected to the whole 
process.   

Magistrate Vass, who first established an Indigenous sentencing court in Australia, has asserted 
that the main function of the court is to gain the confidence of Indigenous people in the legal 
system; to make them feel comfortable with the processes and encourage their participation in 
attendance, compliance, and rehabilitation in relation to the courts.17 This ramification fashions 
the construction of the potential ground for crime prevention, rehabilitation of offenders and 
their reintegration into the community. These functions are political aspirations to sponsor 
confidence of Indigenous people in the courts and the law to make up for centuries of conflict18 
whereas therapeutic jurisprudence directs the courts to produce alternate responses to those 
social and legal problems which remain unsettled with ‘conventional solutions’.19  

It is contended that the establishment of Indigenous Sentencing Courts have been vastly (not 
entirely) due to the activism of Indigenous people and organisations. This indicates that these 
courts were established by external bodies rather than government authorities. In Victoria, the 
Koori Courts were established as a response to Justice Agreement.20 In South Australia, 
meetings, and communication between Magistrate Chris Vass with members of the Aboriginal 
community led to the making of a new court model.21 In New South Wales, the Aboriginal 
Justice Advisory Council explored the concept of circle sentencing and proposed to develop a 
sentencing model for NSW.22 It is important to note that Justice agreements were first 
introduced by Indigenous organisations. This contrasts with the institution of therapeutic 
jurisprudence in Australia, which is duly owed to the efforts of judicial officers and the 
government.23 Although these courts mainly appeared by the exertions of individual 

 
14 Ibid. 
15 Ibid 434-435. 
16 Ibid 443; See also Michael King, 'What can mainstream courts learn from problem-solving courts?' (2007) 32 
Alternative Law Journal 91, 92 (‘Mainstream courts’). 
17 Jurisprudential Model (n 7) 434. 
18 Ibid 443. 
19 Ibid 426. 
20 Ibid 441. 
21 Ibid.  
22 Ivan Potas et al, Circle Sentencing in New South Wales: A Review and Evaluation (Judicial Commission of 
New South Wales, Sydney, NSW, 2003) 3. 
23 Jurisprudential Model (n 7) 441. 
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magistrates and Indigenous community members, they currently operate through legislations 
as legalised avenues for sentencing Indigenous offenders.24 

The fact that Indigenous people and organisations played a role in the formation of Indigenous 
Sentencing Courts extremely influenced the aims and practices of the courts,25 notwithstanding 
that the operation of justice process remained within the range of non-Indigenous legal system. 
Meanwhile, it is essential to note that Indigenous Sentencing Courts do not practice Indigenous 
customary laws. Rather, Australian criminal laws and procedures are exercised26 with the 
inclusion of Indigenous Elders or Respected Persons in the process and it is the magistrate who 
makes the ultimate decision27 in sentencing the offender. This, in turn, broadly emphasises the 
two aims of making the system culturally appropriate and inclusive of Indigenous people in the 
process.  

In the Indigenous courts, during the sentencing process, a magistrate sits at eye-level with the 
offender. These courts include Elders or Respected Persons, with variation in their roles and 
participation. The offender appears with a support person who sits beside the offender and is 
permitted to speak to the court. In the process, there is interaction between present members. 
The magistrate communicates with the offender and their family members or support persons. 
The Elders may advise about the offender and the surrounding background of the offense and 
suggest different sentencing outcomes. Besides, Indigenous court workers keep track of the 
offender’s subsequent improvements after the hearing.28  

One of the similarities between these courts and therapeutic jurisprudence is that the people 
who participate in the hearing of offenders do not usually form the criminal court hearings.29 
Courts implementing therapeutic jurisprudence rely on situation-specific professionals and 
institutions, who provide the setting for treatment and relevant rehabilitation services. On the 
other hand, Indigenous Sentencing Courts rely on ‘Elders, Respected Persons’ or other 
members of their community.30 These courts involve Indigenous community representatives 
who aid in the sentencing process to the offender and the judicial officer. It is worth adding 
that the participation of such persons in sentencing procedure slides away from a punitive 
perspective31 and advances rehabilitation and conciliation which also replicates therapeutic 
jurisprudence.  

Processes which implement therapeutic jurisprudence strives to rectify the anti-therapeutic 
impressions of the law, whereas Indigenous Sentencing Courts opt to make the court process 
more appropriate in the framework of Indigenous culture and include the Indigenous 
community.32 The Indigenous courts have therapeutic implications because they comprise 

 
24 Ibid 419. 
25 Ibid 442. 
26 Ibid. See also 420. 
27 Ibid 441. 
28 Ibid 421. 
29 Ibid 440. 
30 Ibid. 
31 Ibid. 
32 Ibid 441. 
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participation, and involvement of the community.33 Magistrates King and Kate Auty 
pronounced some Australian Indigenous courts as therapeutic because they involve Indigenous 
Elders and Indigenous culture.34 In fact, inclusion of Elders in the process, forms the basis for 
a culturally appropriate environment, encouraging healing and rehabilitation of litigants, also 
endorsing ‘respect for the process’. Thus, the setting of such courts inspires ‘job satisfaction 
and positive cultural change’.35 Consequently, these courts are more than mere indication of 
therapeutic jurisprudence and they are phrased as ‘unique unto themselves’.36 

In Indigenous justice, the notion of healing plays an integral role. Healing has greater 
implication for Indigenous people for two entwined reasons. Firstly, on an individual level, 
healing is related to Indigenous understanding of self-identity which is chained by kinship.37 
Secondly, it retrieves the significance of culture and identity in a communal sense which was 
taken away through colonisation. This involved the loss of political and personal autonomy 
which directly affected their health, and as well the social and economic standing of Indigenous 
people. Hence, the meaning of healing from this point of view demands for ‘socio-political’ 
effort rather than mere therapeutic inferences.38 

Therapeutic jurisprudence intends to draw the legal actors and organisations offering 
rehabilitation services together to help with changing the offender’s behaviour.39 In contrast, 
Indigenous Sentencing Courts’ target is to bring change in the relationship between ‘white 
justice’ and Indigenous people.40 Like therapeutic jurisprudence, the aims of Indigenous courts 
in the protocols do include the change in offending behaviour.41 However, the explicit concern 
of Indigenous Sentencing Courts is a ‘political agenda for social change in race relations’.42 
Hennessy proposes one aim of these courts to be informing the judicial officers of the social 
context of Indigenous offences.43 As mentioned earlier, therapeutic jurisprudence has a 
particular focus on well-being of offenders, hence, it proclaims to utilise the instruments of 
‘behavioural sciences’44 to examine the effects of the law on such individuals.45 It encourages 
change in individual offending, in the attitude of judicial officers, and strive for a more humane 
application of the law,46 yet the political aspect to it is lacking. They are seemingly confined to 
specific relationships between judicial officers, litigants, and specialist professionals.   

 
33 Ibid 428. 
34 Ibid 427. 
35 Emerging Trend (n 4) 71. 
36 Mark Harris, "A Sentencing Conversation": Evaluation of the Koori Courts Pilot Program October 2002-
0ctober 2004 (2006) 134. See also Jurisprudential Model (n 6) 428. 
37 Cunneen (n 11) 16. 
38 Ibid 15. 
39 Jurisprudential Model (n 7) 442. 
40 Jurisprudential Model (n 7) 441. 
41 Ibid 432. 
42 Ibid 443. 
43 Ibid 433. 
44 Non-adversarial Justice (n 2) 29. 
45 Overview (n 3) 129. 
46 Jurisprudential Model (n 7) 442. 
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Indigenous Sentencing Courts have political aspirations to empower Indigenous communities 
which is feasible by stimulating trust and co-operation between court officials, Indigenous 
communities, and Indigenous offenders, and by altering the administration of justice in the 
‘white’ court system so that it mirrors Indigenous knowledge and values.47 The political aspect 
and agenda for social change correlate with the abovementioned objectives leading to the 
establishment of Indigenous courts. They were initiated and established to introduce change in 
relationship and build trust between white justice and Indigenous community. 

This change is reflected through interaction and communication between magistrate and 
offender and reliance on Indigenous knowledge and Respected Persons, the flexibility and 
pliancy of penalties in accordance with the offender’s situation48 and the social context.49 
Moreover, inclusion of Indigenous Elders and Respected Persons in such courts endorses the 
Indigenous knowledge and cultural respect which tends to alter the application of ‘white law’.50 
For example: Indigenous ‘cultural shaming’ by Elders can be more confronting for an offender 
in an Indigenous court rather than a mainstream court.51 Other instances are the change in 
structural environment of the court.52 Compared to the rectangular bar table in a typical court, 
the table is oval in Indigenous courts around which all parties assume their seats. Aboriginal 
Art-work, and Torres Strait Islander flags are displayed along with the Australian flag. Equally, 
the local traditional owners are acknowledged as a gist of respect by the magistrate in the 
commencement of each case. Such variations and adaptations exhibit a change in the typical 
court culture and reinforce the intentions of these courts.  

Therefore, with the goal of political transformation, Indigenous Sentencing Courts can 
empower Indigenous communities, and change the standpoint of white law by ingraining 
Indigenous knowledge as an effort to reconcile with a colonial past.53 It is with these political 
ambitions to change Indigenous-white justice relations that the Indigenous Sentencing Courts 
focus on collective change in social relations and not a mere change in one individual. 

Therapeutic jurisprudence offers that authorities in court proceedings should generate 
strategies for offenders to take responsibility54 to bring about positive outcomes in their lives. 
Indigenous Sentencing Courts insist on collaboration and connection and further attempts to 
drift away from dissociation and Adversarialism.55 They arouse the joint involvement of 
individual and community to take responsibility in resolving problems. Indigenous values are 
based on ‘collectivity, spirituality, and inter-relationality’ between people and nature.56 In 

 
47 Ibid. 
48 Emerging Trend (n 4) 71. 
49 Jurisprudential Model (n 7) 422. 
50 Ibid 437. 
51 Ibid. 
52 Emerging Trend (n 4) 70. 
53 Jurisprudential Model (n 7) 429.  
54 Overview (n 3) 132. 
55 Mainstream courts (n 16) 95. 
56 Cunneen (n 11). 
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doing so, they do produce therapeutic outcomes for all members involved in the process and 
the larger community.  

 

III CONCLUSION  

Therapeutic jurisprudence is the scheme that the law leaves an impact on the psychological 
well-being of its subjects. This impact can eventuate in different outcomes. Therapeutic 
jurisprudence aims to reform the law with an attempt to maximise its positive effects and 
minimise its adverse effects on people’s well-being. The function of therapeutic jurisprudence 
and Indigenous Sentencing Courts have several commonalities. Both therapeutic jurisprudence 
and Indigenous Courts emphasise on procedural justice and provide support and support 
mechanisms for offenders and victims. Unlike typical court culture, both the processes afford 
communication and interaction among litigants, legal figures, community members, and other 
relevant participants. However, Indigenous Sentencing Courts have other motives and bear a 
distinction which cannot stem from therapeutic jurisprudence, alone. The ultimate concern of 
these courts is to introduce social change to transform the law. Essentially, Indigenous courts 
intend to increase the involvement of Indigenous people in the court processes and to make 
penalties culturally more appropriate with the effect of establishing trust between ‘white 
justice’ and Indigenous communities.  
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INDIGENOUS SENTENCING COURTS: HOW 
ENLARGED DISCRETION BY JUDGES, 

LAWYERS AND THERAPISTS CAN BENEFIT 
AUSTRALIAN SOCIETY* 

REBEKAH SCOWN 
I INTRODUCTION 

Indigenous Sentencing Courts were introduced by most Australian jurisdictions with the aim 
to address the disproportionate contact that Indigenous Australians have with the criminal 
justice system, in particular the high rates of incarceration. They were a response to the growing 
recognition that the traditional adversarial system is particularly ineffective for addressing 
these issues. The courts provide a more culturally appropriate and meaningful process to 
defendants through increased communication and community participation. The role of the 
judges, lawyers, elders and criminal justice groups is to facilitate and support desistence from 
criminal behaviour. The following essay will discuss therapeutic jurisprudence principles in 
the context of Indigenous Sentencing Courts. Focusing on the expanded discretion available to 
judges, lawyers and therapists in Indigenous Sentencing Courts and conclude that a therapeutic 
approach to sentencing is beneficial to Australian society.  

Therapeutic jurisprudence (TJ) studies how the law, its officials, processes and institutions 
affect people who come under its influence.1 Rather than being a legal theory, TJ is an 
interdisciplinary and empirical focus on the law.2 It could be argued that it has influences from 
Holmes’s legal realism3 particularly in the shared view that law is a social force. Bruce Winick 
in contextualising TJ, ‘observes that in some ways law is but a casement that masks the all-
important play of political, economic and social forces… [it is not static] but a living, breathing 
organism’.4 David Wexler (who alongside Bruce Winick developed TJ) describes TJ as ‘simply 
a way of looking at the law in a richer way’.5 Commentators of TJ tend to take a 
consequentialist view of law by looking at the social effects of the law in determining its 
validity. Informed by behavioural sciences, TJ approaches and techniques endeavour to 
minimise the negative and promote the positive effects of the law on the physical, emotional 
and mental wellbeing of those affected by the law. Based on empirical research into motivation 
and positive behavioural change,6 there are basic principles that inform TJ techniques and 

 
* Submitted for assessment LAW2224 
1 Michael King, Solution-Focused Judging Bench Book (Australasian Institute of Judicial Administration, 2009) 
24 <https://aija.org.au/wp-content/uploads/2017/07/Solution-Focused-Judging-Bench-Book.pdf>. 
2 Ian Freckelton, ‘Therapeutic Jurisprudence Misunderstood and Misrepresented Price and Risks of Influence’ 
(2008) 30 Thomas Jefferson Law Review 575, 567. 
3 Michael King et al, Non-Adversarial Justice (The Federation Press, Second edition, 2014) 24. 
4 Bruce J Winick, Therapeutic Jurisprudence Applied: Essays on Mental Health Law (Carolina Academic Press, 
1997) 3 quoted in King et al (n 4) 24. 
5 David Wexler (n 1) 125. 
6 King (n 2) 26. 
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approaches. In relation to judicial and advocacy practice, Michael King emphasises ‘self-
determination, the promotion of procedural justice values and practices based on health 
compliance principles.’7  

II INDIGENOUS SENTENCING COURTS  

Indigenous Sentencing Courts were established in 1999 in South Australia and operate in most 
states and territories around Australia.8 Indigenous sentencing courts sit within the framework 
of the main-stream courts and use Australian criminal laws and procedures during sentencing. 
There is no consideration or application of Indigenous customary laws.9 Where mainstream 
courts primarily focus on legal questions, applying legal principles and outcomes such as a 
sentence or judgement, specialist courts ‘promote the resolution of underlaying problems such 
as substance abuse or domestic violence.’10 Indigenous sentencing courts are considered 
specialist courts.  In Indigenous sentencing courts, the ‘problem’ context is ‘the failure of the 
criminal justice system to accommodate the needs of Aboriginal people and to ensure that they 
are fairly treated within that system.’11  

II DISCRETION OF JUDGES  

As stated earlier, the roles and behaviour of legal actors in a legal context has an impact on the 
psychological well-being or emotional life of a person affected by the legal system.12 

In Indigenous Sentencing Courts, the role of the magistrate goes beyond that of a traditionally 
impassive and independent arbiter13 considering the evidence and legal arguments presented 
by prosecutor and defence lawyers.14 To facilitate dialogue, rather than an elevated bench the 
judicial officers sit in a circle or at an oval table with the offender, their support person (if one 
has attended), Elders, the prosecutor, defence lawyer,15 corrective services officer and 
members of the Community Justice Group. The magistrate interacts with the offender, support 
people, Elders and provided with detailed information about the offender and their unique 
circumstances. There is an expectation for the magistrate to draw on skills and strategies to 
engage Indigenous offenders, ‘make them involved in the process, and more open to 

 
7 Ibid. 
8 Elena Marchetti, ‘Nothing Works? A Meta-Review of Indigenous Sentencing Court Evaluations’ (2017) 28(3) 
Current Issues in Criminal Justice 257, 260. 
9 Elena Marchetti and Kathleen Daly, ‘Indigenous Sentencing Courts: Towards a Theoretical and Jurisprudential 
Model’ (2007) 29 Sydney Law Review 415, 420. 
10 Michael King, ‘What Can Mainstream Courts Learn from Problem-Solving Courts?’ (2007) 32(2) Alternative 
Law Journal 91, 91. 
11 Western Australian Law Reform Commission, Aboriginal Customary Laws (Discussion Paper No 94, 
December 2005) 146 quoted in Elena Marchetti and Kathleen Daly (n 10) 429. 
12 David Wexler (n 1) 126. 
13 James Duffy, ‘Problem-Solving Courts, Therapeutic Jurisprudence and the Constitution: If Two Is Company, 
Is Three a Crowd?’ 35 Melbourne University Law Review 394, 394. 
14 Elena Marchetti and Janet Ransley, ‘Applying the Critical Lens to Judicial Officers and Legal Practitioners 
Involved in Sentencing Indigenous Offenders: Will Anyone or Anything Do’ (2014) 37(1) University of New 
South Wales Law Journal 1, 19. 
15 Ibid 261. 
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conversations around their offending and sentencing.’16 This way of judging promotes self-
determination of the offender. The offender through telling their story is more likely to feel 
heard, part of the process and to be committed to the process of behavioural change. The 
manner in which the judiciary interact with the offender is important. If the judge is just 
lecturing the offender, there is often resistance to the change.  

Magistrates being aware of the offender’s circumstances and the involvement of the offender 
also leads to more meaningful sentences. In their research, Jeffries and Bond discussed how 
sentences such as losing a license for driving offences disproportionately disadvantaged 
Indigenous offenders (who often lived in areas with limited or no public transport) and lead to 
imprisonment through ‘driving disqualified’.17 They found that the Nunga Court in South 
Australia was more likely (compared to the Magistrates Court) to sentence a person to a 
community-based order rather than monetary fines or license disqualification.18 Where 
appropriate, a community-based order enables participation in driving classes, alcohol 
rehabilitation and addressing the underlaying problem, whilst not setting them up for a fail by 
taking their license. By being aware of the individual circumstances, the Magistrate uses their 
discretion to impose sentences that deal with the underlaying issues and does not contribute to 
furthering disadvantage.  

There are some arguments against therapeutic judging, including the constitution requires that 
judges are impartial and independent. The relationship between the judge and the offender has 
the perception of partiality through a judge’s approach or through communicating ‘pride in the 
participants progress.’19 Duffy argues that a judge can apply therapeutic principles and still be 
impartial through emotional intelligence. A judge can stay impartial by being emotionally 
aware of their own reactions, utilising self-regulation and in turn not allowing them to impact 
on the hearing or sentence determination.20 Emotional intelligence is beneficial to all judiciary 
and not just in therapeutic courts.  

Therapeutic judging may also undermine the rule of law, in as much as everyone is equal before 
the law. The perception is that therapeutic judging leads to unequal sentences, such as one 
person getting a prison sentence whilst another person receives a community-based sentence 
for the same crime. This situation exists between jurisdictions as a phenomenon called 
‘postcode justice’ and can be a critique of courts in general and is not specific to Indigenous 
Sentencing Courts. Notwithstanding that, the increased discretion of judge to make 
individualized sentences lends itself to more equitable outcomes. Equal sentences can be 
unjust. Taking into consideration the circumstances of a person’s circumstances/context 
enables a more meaningful response that leads to transformative outcomes, reduced recidivism 
and better participation in the community.  

 
16 Ibid 15. 
17 Christine Bond and Samantha Jeffries, ‘Indigenous Sentencing Outcomes: A Comparative Analysis of the 
Nunga and Magistrates Courts in South Australia’ (2012) 14 Flinders Law Journal 359, 360. 
18 Ibid 369. 
19 James Duffy (n 16) 420. 
20 Ibid 419–420. 
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IV DISCRETION OF LAWYERS  

The role of the lawyers in Indigenous Sentencing Courts are less centralised, but they still have 
an impact. The therapeutic approach promotes looking at ‘a client’s best interests not in terms 
of a narrow legal outcome, such as an acquittal, avoiding prison’21 or securing a win but the 
overall wellbeing of the client. It is also being aware of how interactions can impact on people’s 
lives and experience of the legal system. In Daly and Proietti-Scifoni’s study on Indigenous 
Sentencing Courts, they detail the different outcomes for clients due to contrasting interactions 
with prosecutors. In the first case, the prosecutor approached the court in an adversarial way 
by conflicting with Elders and not showing respect for the offender.22 In another case, a Police 
prosecutor affirmed the advice of an Elder with an anecdote of personal experience relevant to 
the offender.23 In the first situation, the offender was upset with the process and received no 
benefit.24 With the second example, the interactions had a positive impact on the man who had 
not reoffended at the time of publishing.25 By being aware of the therapeutic consequences of 
one’s interactions, treating people with dignity and respect, can lead to holistic outcomes. In a 
regular court, a police prosecutor would not address the offender on that level. The interaction 
with the offender can be beneficial in destigmatising the legal system and promoting trust in 
the system.  

There is a tendency in Indigenous Sentencing Courts, and solution-focused courts generally, 
for lawyers particularly those in defence to be marginalized or even complacent. This may have 
anti-therapeutic impacts of client dissatisfaction as the court is still sentencing the offender and 
the defence lawyer has a duty to the client. Although they are not acting as a barrier between 
the courts and the client, as in an adversarial context, they still need to advocate for their client 
through offering constructive suggestions to the court on behalf of the client. This requires 
preparation by the lawyer in interviewing techniques, building rapport with the client, assisting 
the client to understand the process, identifying underlaying causes and working with the 
client’s ideas of the best path towards behavioural change.  

Outside of criminal law, the number of legal cases that go before a judge drops substantially. 
Lawyers in that sense, are important therapeutic agents as the representatives of the legal 
system. The benefits to society of an increased discretion by lawyers in using therapeutic 
methods can be observed in the approach to family law. Traditional adversarial approaches 
were traumatic for parents and children. Whilst still focused on achieving the best outcome 
possible for their client, the lawyer’s approach is more solution orientated and finding a holistic 
resolution. Applying principles that seek the overall well-being of the client in pursuing a result 
may include addressing legal problems in terms of their psychological, social and economic 

 
21 Michael King, ‘Therapeutic Jurisprudence in Australia: New Directions in Courts, Legal Practice, Research 
and Legal Education’ (2006) 15 Journal of Judicial Administration 13, 135. 
22 Kathleen Daly and Gitana Proietti-Scifoni, ‘Defendants in the Circle: Nowra Circle Court, the Presence and 
Impact of Elders, and Re-Offending’ School of Criminology and Criminal Justice, Griffith University 135, 76. 
23 Ibid 52. 
24 Ibid 78. 
25 Ibid 128. 
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aspects.26 Michael King argues for a lawyer’s increased discretion in relation to preventative 
law. He uses an example of a client who proposes to leave his estate to one child and not the 
other; a therapeutic approach is advising the client of not only the probable future legal action 
but of the effect of the choice on the wellbeing of the children involved.27 This benefits society 
through decreasing legal cases and through promoting healthier outcomes. 

V DISCRETION OF THERAPISTS 

In the space of Indigenous Sentencing Courts, there is a collaborative approach by non-legal 
professionals such as therapists, Elders and community justice groups to inform the Magistrates 
about the offender’s context and the best strategies for this person. During bail, they may 
facilitate and write reports on the participation of the defendant with the conditions of bail. The 
benefit of therapists is they can help the defendant implement strategies such as goal setting 
and overcoming mental health challenges. Therapists work with the offender to promote self-
determination and providing opportunities to satisfy their basic psychological needs for 
competence, self-efficacy, relatedness, and autonomy.28 In TJ, ‘competence means 
understanding how to achieve goals and self-efficacy in doing so; relatedness concerns stable 
and satisfying relationships; and autonomy is the capacity to begin and manage one’s 
actions.’29  

From a therapeutic view, many offenders have been victims of criminal behaviour themselves, 
often the consequence of intergenerational violence and poverty. Accessing therapeutic 
services gives people the opportunity to process and heal these areas of trauma, which is 
beneficial on an individual level but also improves outcomes for their children and families. 
This contributes to breaking the generational cycle of harm. A critique of this approach is that 
therapy may undermine diversity and otherness. Michel Foucault theorised that institutions in 
liberal democracies ‘serve to indoctrinate and press people into being ‘normal’ individuals 
conforming to socially acceptable norms.’30 In reference to Indigenous Sentencing Courts, a 
long-standing criticism is that they are a tool to subjugate Indigenous people. Indigenous 
representatives in their respective roles as therapists, Elders, social workers, and legal players, 
are utilised to reinforce the values of the dominant criminal justice system and ‘manage’ 
Indigenous people through their incorporation in the system.31 Freekelton in responding to this 
critique argues the consistent position in TJ has been: 

‘the fundamental importance of involuntary patients being given the entitlement to air 
their grievances, their needs and their distress…to be given a voice and to be treated 

 
26 Michael King, ‘Reflections on ADR, Judging and Non-Adversarial Justice: Parallels and Future 
Developments’ (2012) 22 Journal of Judicial Administration 76, 82. 
27 Ibid 83. 
28 Michael King, ‘What Can Mainstream Courts Learn from Problem-Solving Courts?’ (n 11) 92. 
29 King (n 2) 26. 
30 Suri Ratnapala, Jurisprudence (Cambridge University Press, 3rd ed, 2017) 288. 
31 King et al (n 4) 215. 
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with dignity, respect and attentiveness by those who make decisions about them, 
whether they be clinicians or legal decision makers’.32 

In TJ, therapy is not a social control to be ‘normal,’ but an opportunity for an individual to 
engage in life with competence, better relationships and autonomy leading towards a law-
abiding life.  

Daly and Marchetti suggest that Indigenous Sentencing Courts are innovative in that they ‘bend 
and change the dominant perspective of ‘white law’ though incorporating Indigenous 
knowledge and social control into the sentencing process.33 This incorporation has led to a 
greater participation of Indigenous People with the sentencing process and leads to more 
meaningful sentencing outcomes. There is a transformative nature to this process and has 
intergenerational social benefits. The social issues that Indigenous offenders experience are 
unique in the sense of the impacts of colonisation, but parallels can be drawn to non-indigenous 
offenders who experience social disadvantages, often defined as the ‘underclass’.  

From a criminological perspective, sentencing reflects or replicates social relations. The 
adversarial and punishment focused sentencing paradigm excludes the underclass through 
imprisonment. Thalia Anthony suggests that a shift towards integrating members of the 
underclass into the common community is needed rather than the current penal objective of 
controlling and incapacitating those socially disadvantaged.34 Through applying therapeutic 
principles more broadly in how we make laws and working on solution centered outcomes for 
offenders, it benefits society in being more inclusive. Rather than viewing crime exclusively 
as ‘individual choice,’ TJ looks at the broader picture of social problems at a community level.  

In discussing the ways in which mainstream courts can learn from Indigenous Sentencing 
Courts, Michael King suggests court-community collaboration.35 In a later article, King refers 
to the Collingwood Neighborhood Justice Centre as an example of a community court, which 
‘works with its local community to address offending behaviour.’36 It uses solution-focused 
judging and participation in treatment and support programs as a means of promoting offender 
rehabilitation. It is also a local community hub for accessing a ‘range of justice-related and 
other services.’37 By being in one location it facilitates participation by removing some 
practical obstacles, such as transport, in accessing the appropriate services. The services 
referred to a person are often located in the same building. The proximity of services to each 
other may lend itself to a more collaborative approach by the service providers in assisting 
people. Sharing of information between service providers, when appropriate, may also 

 
32 Freckelton (n 3) 587–588. 
33 Elena Marchetti and Kathleen Daly (n 10) 429. 
34 Thalia Anthony, ‘Is There Social Justice in Sentencing Indigenous Offenders?’ (2012) 35(2) University of 
New South Wales Law Journal 563, 596. 
35 Michael King, ‘What Can Mainstream Courts Learn from Problem-Solving Courts?’ (n 11) 94. 
36 Michael King, ‘Reflections on ADR, Judging and Non-Adversarial Justice: Parallels and Future 
Developments’ (n 28) 79. 
37 Ibid. 
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contribute to more holistic outcomes. This approach is local community focused and allows 
for community integration to occur organically. 

VI CONCLUSION  

Indigenous Sentencing Courts often lead to more appropriate sentences for participants. The 
discretion made available to judges, lawyers and therapists in Indigenous Sentencing 
Communities has allowed for a bending to the dominate perspective to incorporate Indigenous 
knowledge and social control. As such participants are more likely to value and respect the 
process. As demonstrated, there is a greater potential for participants to receive support, 
culturally appropriate interventions, and sentences in Indigenous Sentencing Court. 
Participation in a more meaningful process leads to better self-determination and autonomy for 
an individual, transformative outcomes, reduced recidivism and healthier engagement in the 
community. By extension, Therapeutic Jurisprudence principles when considered by legal 
actors in their work can lead to beneficial outcomes for society. The adversarial approach can 
lead to anti-therapeutic consequences, marginalisation and a distrust in the system. In creating 
connection with people, promoting dignity and trust, being mindful of the psychological and 
emotional consequences of decisions; the legal system can deliver better outcomes. Judiciary, 
lawyers, and therapists applying TJ principles to interactions and listening to people’s stories, 
can motivate and encourage offenders towards more holistic outcomes and deliver more 
meaningful sentences. These therapeutic outcomes benefit communities and contribute to 
intergenerational transformations.  
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HOW DID THE MARRIED STATE LEAVE A 
WOMAN VULNERABLE UNDER ENGLISH 

LAW?* 
TORY WEBB 

I INTRODUCTION 

The following will explore the pre-19th century English common law doctrine of coverture, 
with a focus on the vulnerability of women in relation to property rights and family relations. 
The rights will be broken down into those found under the doctrine of coverture focusing on 
that of real and moveable property brought into the married state by that of a feme sole before 
becoming a feme covert wherein the wife was considered civilly dead and a part of the 
husband’s identity.  

II MARRIAGE AND WOMEN’S PROPERTY RIGHTS IN PRE-19TH 
CENTURY ENGLAND 

A Coverture 

The doctrine of coverture can trace its roots back to Ancient Rome where, under Roman law, 
a woman was considered to be under her husband’s wing upon entering into a marriage1. As 
the common law began to develop within the Middle Ages between 1000–1500 AD, the 
English rulers began to incorporate and intermingle the traditions that were previously held by 
both the Roman and Norman civilisations which include the private, civil law from the Roman 
Empires and that of the canon law from that of the Norman Catholics2. In turn, the foundation 
of a written English common law was first described in Commentaries on the Laws of England 
by English jurist William Blackstone3. Blackstone’s writings outlined a woman’s property 
rights upon entering into the civil contract of marriage, whereas the holiness of the state of a 
marriage left to the jurisdiction of the ecclesiastical courts4. Taking into account the notion of 
the civil law, the doctrine of coverture was treated as any other contract, where the parties were 
required to show the legal proceedings as defined by three distinct actions, that of willingness 
to enter into the contract, the ability to enter into the contract, and that the contract actually 
took place5. 

In turn, once the contract of marriage was entered into by two parties that fulfilled the civil 
legal requirements as outlined in Commentaries on the Laws of England, a married woman was 

 
* Submitted for assessment in HIS1115 
1 Professor Olivia Robinson, 'The Status of Women in Roman Private Law' (1987) Juridicial Review 143-162. 
2 Claudia Zaher, 'When a Woman’s Marital Status Determined Her Legal Status: A Research Guide on the 
Common Law Doctrine of Coverture' (2002)(94) Law Library Journal 459-486. 
3 William Blackstone, Commentaries on the Laws of England (Clarendon Press, 1765) ('Blackstone'). 
4 Ibid. 
5 Ibid. 
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to be considered under and absorbed into the protection and legal rights of her husband6. 
Therefore, under the doctrine of coverture a married woman had no legal existence, leading to 
a wife to be considered civilly dead in the eyes of common law. The property rights held by a 
wife within a marriage ultimately belonged to the husband. This included the rights relating to 
goods/chattels or real property in the form of land and any income or profits derived from the 
property or earned as a wage from a job held by the wife7. In turn, if the husband were to 
acquire any debt during the course of the marriage, he was able to utilise the property of the 
wife to cover any debts.  

Within marriage under the doctrine of coverture, a husband was unable to grant any special 
permissions or allowances as this would allude to the separate existence of a wife from the 
husband. However, a husband could bequeath property, be it tangible or real property, in a will 
as this process did not begin until coverture extinguished8. As such, coverture rendered a 
woman unable to sue or be sued on her own behalf, alongside all relinquishments that a wife 
made in entering marriage, she in turn acquired the right to be supported by the husband in any 
civil or criminal wrongs that were held against her9. 

B Goods, Chattels and Real Property 

The doctrine of coverture and women’s rights to property, be it in the form of a good, chattel 
or real property, was functionally nought due to all rights being transferred to the husband 
regardless of ownership prior to entering into the marriage10. Under the legal assumptions 
within the English common law, a woman’s marital status dictated her legal identity, wherein 
the marriage rendered all proprietorial rights to that of the husband, which was inclusive of all 
debts incurred prior to the marriage11. While a wife was limited within the capability of laying 
right to and claiming of property within the realm of civil law, there was the ability to lay legal 
claim to property rights within both equity and ecclesiastical courts12. Common law granted to 
single women and widows the ability to act as feme sole, which allocated the same legal rights 
and status as that of a man.  

In ownership of property within the marriage, real property brought into the marriage owned 
by the wife beforehand or under prior ownership of the husband had the ability to be utilized 
by the wife (up to one third) in the form of a fee simple holding13. Here the wife was entitled 
to the earnings and income derived from the property. Furthermore, while the real property was 
owned by her husband, the husband was unable to make sales of nor bequeath the land to 
another without the express consent of the wife. This portion of land was allocated through the 

 
6 Ibid. 
7 Ibid. 
8 Ibid. 
9 Margaret Valetine Turano, 'Jane Austen, Charlotte Brontë, and the Marital Property Law' (1998) 21 Harvard 
Women’s Law Journal 179-226. 
10 Blackstone (n 3). 
11 Tim Stretton and Krista J Kesselring, Married Women and the Law: Coverture in England and the Common 
Law World (McGill-Queen’s University Press, 2013) ('Stretton and Kesselring'). 
12 Ibid. 
13 Ibid. 
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process of dower rights, a process which existed to protect the woman’s interest in both 
property (goods/chattels and real) and any money that she brought into the marriage which she 
helped to maintain through oversight and labour. In some specific cases, the wife could claim 
ownership on as little as the ‘clothes upon her back’; however, legally a husband could demand 
the clothes as well14. 

C Relationships 

Coverture not only impacted a woman’s ability to own and utilise property, it also impacted 
the ability for a wife to maintain relationships outside of their household15. In turn, some wives 
were given the capacity to act as agents on behalf of their husbands with the caveat that they 
operate on a fiduciary basis in the best interest of the husband. As such, wives had the ability 
to run small enterprises and manage the daily operation of the family home16.  

However, the main relationships that existed under the doctrine of coverture were that of 
husband and wife, and mother and child. These relationships differed dependent on the power 
imbalance that was present within pre-19th century English common law. As such, the 
relationship present within marriage enabled the husband to exercise total ownership of the 
wife as his property17. During which time a wife could not bring a case against her husband for 
marital rape as well as granting the husband interspousal tort immunity which limited the wife’s 
capability to sue or bring a case in tort against her husband18. As such, an aspect of duty 
prevalent within common law was ‘moderate correction ’ wherein a husband was within his 
right to beat her. Originally in the form of Norman law the caveat was not to kill, blind or 
disable the wife19. As the common law progressed, the scope of ‘correction ’ became smaller, 
leading to the rule of thumb, where a husband could beat his wife with anything smaller than 
the circumference of his thumb20. Alongside interspousal tort immunity, if a wife were to be 
assaulted or another tort were to be committed against her, she required the husband to begin 
the proceedings in the form of a writ, and any damages awarded upon the completion of the 
case became the property of the husband21.  

Within the role of feme covert under the doctrine of coverture, the wife held relationships with 
any children she bore within the marriage. The wife held duties to the children she bore 
including the maintenance of the child inclusive of housing, clothing and feeding the child as 
to not let them perish22. Following the completion of maintenance, a wife provided protection 
to their children in the ability to keep a clean and ordered house23. Finally, it fell to the wife to 

 
14 Jessica Malay, The Case of Mistress Mary Hampson: Her Story of Marital Abuse and Defiance in 
Seventeenth-Century England (Stanford University Press, 2014). 
15 Ibid. 
16 Stretton and Kesselring (n 11). 
17 Blackstone (n 3). 
18 Peregrine Bingham, The Law of Infancy and Coverture (Chauncey Goodrich, 1849) ('Bingham'). 
19 Lord Wilson, 'Out of his shadow: The long struggle of wives under English Law' The High Sheriff of 
Oxfordshire’s Annual Law Lecture. 
20 Alan S Bellack et al, Handbook of Family Violence (Springer Science & Business Media, 1987). 
21 Bingham (n 18). 
22 Blackstone (n 3). 
23 Bingham (n 18). 
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complete the education of the children, whether that be education at home with tutors, at school 
or through an apprenticeship during which a wage was earned. That wage then became the 
property of the husband or lord of the house24. 

D Married Women’s Property Act 1882 

During the late 19th century, the rise of women’s suffrage lead to a reform of the doctrine of 
coverture which was erased in the implementation of the Married Women’s Property Act 1882 
(the Act) enacted on 1 January 188325. The Act outlined a development in societal perception 
within the legislature alongside the common law’s requirement for change. Furthermore, the 
Act continued to alter the landscape for the married woman, introducing rights specifically 
focused on property and including the separation of legal identity from that of the husband26. 

The Act changed how a woman was seen within the realm of marriage, marked by the change 
from that of a feme covert where the wife was considered covered by the identity of her 
husband, into that of a feme sole wherein the wife was considered as her own civil and legal 
identity. As such, this change in the statute of the time handed the wife the ability to hold and 
utilise property, both real and moveable, while maintaining an identity external to that of the 
husband27. This continues to be evident within the Act in the ability to enter into contracts 
independently of the husband creating the ability to be tortiously and criminally liable under 
common law. Furthermore, the creation of legal identity separate to that of the husband enabled 
the wife to provide the necessary requirements to her children without the need to act as a 
fiduciary on behalf of the husband in any action taken to provide for the family.  

The Act enabled the creation of guardianship for the weak and unprotected within the 
community such as wives who had been abandoned through adultery or the husband fleeing 
prosecution in either tort or criminal jurisdictions28. With the changes in the legislature, 
including the divergence from the perceived notion of ‘slavery of marriage’, women from all 
classes of society could pursue cases under the common law. This diminished privileges held 
by wealthy women in regard to the utilization of the court of equity in property control29.  

  

 
24 Ibid. 
25 Married Women’s Property Act 1882  ('Married Women’s Property Act'). 
26 Ibid. 
27 Ibid. 
28 Lee Holcombe, Wives & Property: Reform of the Married Women’s Property Law in Nineteenth-Century 
England (University of Toronto Press, 1983). 
29 Ibid. 
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III CONCLUSION 

Under the pre-19th century common law doctrine of coverture, a wife was considered to be 
civilly dead to the extent that the acquisition of the societal norm of a feme covert wherein the 
identity of the husband overruled that of the wife. The nature of a feme covert gave rise to 
issues surrounding the ownership of property, both real and moveable, inclusive of property 
brought into a marriage. The wife owned small amounts of power over property in the form of 
a dower, in relation to one third of the property owned by the husband. In comparison to the 
current legal position under English and Australian law wherein a woman holds the legal right 
to all property that she brings into a relationship alongside the ability to control her own 
financial position. 
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BARRIERS TO WOMEN IN LAW* 
NEIL MAHONEY 

I PREAMBLE – SOCIAL CHANGE AT THE TURN OF THE 
NINETEENTH CENTURY 

“… It is enough for us to declare that a woman, especially an adolescent girl, cannot 
be suspended on the summit of a wedge without injury to the structures above, and 
deformation of the pelvis; and that the bruising of the flesh, which some riders 
unwillingly admit, and the craving for stimulants after a fatiguing ride, ought to restrain 
the prevailing indiscriminate and intemperate use of the vehicle. If exercise be the 
object, we commend a pair of sturdy human legs as a motor of unsurpassed fitness for 
every sanitary purpose. Assuredly, the pedestrian’s features will not wear that intently 
anxious expression, which has already been given the designation of the “bicycle 
face.”1 

 

“Let me tell you what I think of bicycling. I think it has done more to emancipate women 
than anything else in the world. It gives women a feeling of freedom and self-reliance. 
I stand and rejoice every time I see a woman ride by on a wheel...the picture of free, 
untrammeled womanhood.”2 

 

 
* Submitted for assessment HIS1115 
1 Ed, ‘Bicycling – Pro and Con’ (1896) 27(7) JAMA, 384 - 386. 
2 Cornwall Historical Society, Womens Rights: Cornwall’s Radicals, Rebels, and Reformers (2013) 
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II INTRODUCTION 

The laws and thus the legal profession in Australia was established from the English legal 
system because of English settlement in the eighteenth century through terra nullius. This was 
connected to the English common law being carried with the people to new lands.3 

Sir William Blackstone stated,  

“For it is held, that if an uninhabited country be discovered and planted by English 
subjects, all the English laws are immediately there in force. For as the law is the 
birthright of every subject, so wherever they go they carry their laws with them.”4 

Traditionally English law denied several basic rights to women, especially those who were 
married, and they were considered to be femes covert, or a woman covered by her husband. As 
Blackstone said, 

“By marriage the husband and wife are one person in law; that is, the very being of 
legal existence of the woman is suspended during the marriage, or at least is 
incorporated and consolidated into that of the husband; under whose wing, protection 
and cover she performs everything, and she is therefore called in our law-french a feme 
covert.”5 

Under feme covert a woman had certain protections, such as not being able to be sued, and not 
able to enter contracts or incur debt, but the only property she was entitled to were immediate 
personal belongings. All possessions that belonged to her when a marriage was entered became 
the property of her husband, and he could do with it what he wished. 

As a result, when Australia was settled by the English, the laws and customs that covered the 
status of women in English society were transplanted to Australia. 

These customs and laws that dated back to the middle ages were not to be altered until the late 
nineteenth century and the introduction of the Married Women’s Property Act which was 
enacted in Australia in 1879. 

Even after the introduction of this act, there continued to be barriers to the participation of 
women in law. 

Laws that allowed women to be admitted as practicing lawyers came into being between 1903 
and 1923 in different jurisdictions in Australia, but these still were not sufficient to overcome 
all social barriers and allow women to enter the legal profession unfettered. 

 
3 Prue Vines, Law and Justice in Australia Foundations of the Legal System (OUP, 2015) 160 (‘Law and Justice 
in Australia’). 
4 Ibid. 
5 Ibid 58. 
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III FORMAL AND INFORMAL BARRIERS TO WOMEN’S 
PARTICIPATION IN LAW 

Historian Judith Bennett proposes that it is important to recognise relationships between 
continuity and change. She further suggests that there is a distinction between changes in 
women’s experiences, and transformations in women’s status.6 

It can be inferred from this definition that changes in women’s rights to participate in law 
happens both slowly through gradual change and societal acceptance, and suddenly with 
transformation. 

Transformations are the changes in Legislation that force action on the part of others. Examples 
are the passage of the Married Women’s Property Act (1879) NSW,7 the Marriage and Divorce 
Act (1857) UK, followed in 1861 in Victoria and 1873 in New South Wales,8 the right for 
women to vote in 1902 in Australia,9 and the state Legislations enabling women to be admitted 
to legal practice between 1903 for Victoria, 1904 in Tasmania, 1905 for Queensland, 1911 in 
South Australia and 1923 in Western Australia.10 

These are the transformative changes that allowed the position of women within society to be 
altered without further debate – these are the legislations that allowed women to own property, 
enter agreements, maintain an income, and otherwise be removed from the absolute shadow of 
her husband. The law that allowed a woman the right to divorce her husband on an equal basis 
to their male counterpart – she no longer had to prove claim of adultery and cruelty for an 
extended period of time.11 The right to women’s suffrage for federal elections, that also had no 
ties to land ownership.12 And finally the right to study law and then enter the profession and 
practice next to men in what was widely accepted as being the ‘gentlemen’s profession’.13 

Legislation did not remove all barriers to women entering the legal profession. When Edith 
Haynes applied to practice law in Western Australia in 1904, her application was refused by 
Parker J on the grounds that 

“…I am not prepared myself to create a precedent by allowing admission of a woman 
to the Bar of this Court … If the Legislature intended to make women eligible for 
admission to the Court, that they should have said so in express language … and 

 
6 Mary Jane Mossman, ‘ “The Law as a Profession for Women”: A Century of Progress’ (2009) 30 The 
Australian Feminist Law Journal 145 (‘The Australian Feminist Law Journal’). 
7 above n 3 58. 
8 Prue Vines, ‘Annie Ludford, Postmistress: The Married Women’s Property Acts and Public Service 
Employment in 1890’s New South Wales’ (2015) 2 Law & History 153. 
9  Law and Justice in Australia (n 3) 217-218. 
10 Law and Justice in Australia (n 3) 92. 
11 Law and Justice in Australia (n 3) 154. 
12 Law and Justice in Australia (n 3) 217-218. 
13 The Australian Feminist Law Journal (n 6) 145. 
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consequently it seems to me that the time and money which would be expended would 
be quite wasted …”.14 

Parker accepts that New Zealand has altered Legislation, and while New Zealand is an English 
colony, and carrying the same birthright of English Common Law, Parker was not willing to 
accept a woman to the Bar. 

Burnside J says 

“… the Statute says ‘every person’. But in considering that Statute I think that one must 
first bear in mind what the law was at the time the Statute was passed, … There is 
nothing conferring a right on women to be admitted as solicitors. … there is the 
Supreme Court Ordinance of 1861, which keeps up the word ‘any person’, … so far as 
we know, we have not been able to ascertain any instances under the Common Law of 
the United States which is based on the Common Law of England, or of any instance in 
England or any British-speaking Colony where the right of women to be admitted to 
the Bar has been suggested. … the words in the Statute are ‘every person’. That does 
not appear to me to be very forcible. … I agree with my learned brothers, and I am not 
prepared to start making law.”15 

The fact that they ignored the Common Law in New Zealand which the judges recognised had 
passed legislation to allow women to practice law, while deferring to the United States not 
having passed such legislation. The judges have also not acknowledged that Victoria had very 
recently passed legislation enabling women to practice law. Given that the legislation passed 
in Victoria in 1903, and the discussions that were most likely occurring in both Tasmania and 
Queensland around admitting women to the ‘gentlemen’s profession’, it is most likely that the 
judges presiding in this case were aware of the changes occurring in other jurisdictions in their 
own nation, as well as being aware of the admission of women to law in other British-speaking 
colonies. 

This refusal to interpret ‘any person’ as being applicable to women is very much in line with 
the views of the times, as illustrated in the preamble, where women’s desire to ride bicycles 
was ridiculed publicly, and male medical practitioners developed spurious justifications to 
deny women the right to freedom and self-reliance. 

The bicycle, women’s suffrage, and the right to practice law alongside gentlemen, all form part 
of the political, social and professional emancipation of women.16 

 
14 Law and Justice in Australia (n 3) 88. 
15 Law and Justice in Australia (n 3) 89-90. 
16 The Australian Feminist Law Journal (n 6) 143. 
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IV SOCIAL ACCEPTANCE OF WOMEN PARTICIPATING IN THE 
LEGAL SYSTEM 

In all Australian states, following the enactment of Legislation allowing women to practice 
law, it still took several years for women to enter law as a profession. Flos Grieg, who was the 
first woman lawyer in Australia, was admitted in Victoria in 1905, two years following the 
enactment of Legislation.17 The other states in Australia typically had a decade or more delay 
from enacting Legislation to allow women to practice law and the admission of the first woman 
lawyer in each jurisdiction.18 

This delay in appointments is indicative of overcoming societal expectations of women, and 
acceptance of women as lawyers. 

There is still a long way to travel down this road however. Roach-Anleu has found that women 
are concentrated in lower paying, less prodigious legal employment with fewer opportunities 
for promotion when compared with men.19 She also states that arguments suggesting that 
women will make a difference (in law) appear to be incompatible with research suggesting that 
women are concentrated in positions where they have very little scope for transforming the 
organisation of legal work and knowledge.20 

Ever since women have started working in the legal professions there is the appearance of 
sexual discrimination. The rates of employment, partnership and admission to Bar are also 
proportionately low compared with the rates of graduation from law school.21 

While the numbers of female employment have been increasing in the legal professions, wages 
are typically earning just over half that of men and women tend to find work in family law, 
property law and conveyancing, probate and estate administration.22 These areas of law tend to 
be classified as women’s area of law.23 

Women are also less active in commercial, company and criminal law.24 

By 1987, women accounted for almost half the graduates from law universities in Australia, 
but at the same time, accounted for less than 20% of law professionals in Australia.25 

Women are entering the legal profession in increasing numbers, however are not afforded the 
same positions as men. While the increasing numbers of women entering the legal profession 

 
17 The Australian Feminist Law Journal (n 6) 132. 
18 Law and Justice in Australia (n 3) 92. 
19 Sharyn Roach-Anleu, ‘Women in the Legal Profession: Theory and Research’ (1993) Proceedings of a 
Conference on Women and the Law (1991 Canberra) Australian Institute of Criminology 193. 
20 Ibid 193-195. 
21 Ibid 193-208. 
22 Ibid 200-201. 
23 Ibid 201. 
24 Ibid. 
25 Ibid 194-195. 
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are a signal of change, it may now be more important to examine the positions within law that 
women are occupying.26 

V THE FUTURE OF WOMEN’S PARTICIPATION IN AUSTRALIAN 
LAW 

The response to the underperformance and discrimination against women in the legal 
professions is the Model Equal Opportunity Policy for Female Barristers and Advocates 
(‘MBP’).27 

It has been found that there are fewer female senior counsel in all jurisdictions in Australia, 
and that women receive fewer complex, important or long running briefs than their male 
counterparts.28 In addition, when women receive briefs in civil and commercial areas, they are 
typically of a minor nature or heard in a lower court.29 

The MBP seeks to remove the apparent sexual discrimination, while at the same time 
promoting the policy of ensuring that the barrister best suited, trained, and with the most 
appropriate experience for a brief be assigned that brief.30 

The MBP supports action to promote women away from those areas of aw that have been 
traditionally recognised as being women’s areas, but strives to avoid preferential treatment in 
order to achieve these goals.31 

Affirmative action, while it has potential to speed up acceptance of social change,32 may also 
result in discrimination through eroding the underlying assumptions that resulted in the 
inequality and balance the scales the other way by providing preferential treatment.33 

VI CONCLUSION 

The question that remains for the Australian legal industry as a whole, is will it be more 
beneficial to women in law to remove all distinctions between men and women and adopt an 
approach of sameness that has been applied in other areas of discrimination law, of does the 
industry embrace the differences that may enrich the profession as a whole?34 

 
26 Ibid 204. 
27 Francesca Bartlett ‘Model Advocates or a Model for Change? The Model Equal Opporyunity Briefing Policy 
as Affirmative Action’ (2008) 32 (3) Melbourne University Law Review 351-382 (‘Melbourne University Law 
Review’).  
28 Ibid 356. 
29 Ibid 357. 
30 Ibid 358. 
31 Ibid 373-374. 
32 Law and Justice in Australia (n 3) 217-218. 
33 Melbourne University Law Review (n 27) 374. 
34 Melbourne University Law Review (n 27) 374-375. 
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In a legal profession that is currently receiving an oversupply of graduates,35 will result in 
increasing competition for the positions that are available. It is apparent that in this climate, 
any form of discrimination will affect the discriminated parties to a greater degree. 

There has been much change toward equality over the last century and even more over the last 
20 years, but more is still needed. Ongoing change needs to be moderated and reviewed in 
order to avoid pitfalls that may upset the journey to equality, and this can only occur through 
challenging the current system at the grass-roots level of education and graduate employment, 
and also through challenging the judicial process and current laws which may be stifling 
change.  

 

  

 
35 Law Society of Western Australia, ‘The Future of the Legal Profession’ (2017) 1. 
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IS FEMINIST LEGAL THEORY ENACTING 
CHANGE OR IS IT SIMPLY AN EXPLANATION 

OF THE ROLE THAT LAW HAS PLAYED IN 
THE SUBORDINATION OF WOMEN?* 

TRACY BOWEN 
I INTRODUCTION 

Historical references to feminism can be found as far back as the writings of Plato, and while 
this writer refrains from suggesting that he is a feminist, he certainly posited that women were 
entitled to follow the same pursuits as their male counterparts.1 The origins of contemporary 
feminist ideology are found in the feminist movements of the 18th to 20th centuries,2 with both 
Carol Gilligan and Catharine MacKinnon being integral to feminist jurisprudence.3 A 
discussion of feminist jurisprudence must naturally recognise that feminist jurisprudence is the 
law’s equivalent to feminist history4 and that they are intertwined. However, when quantifying 
the success of this legal theory one must differentiate between its chronicling of the law’s 
subordination of women with the real changes enacted by it. Reckoning the changes enacted 
by feminist jurisprudence presents difficulties given it must be done so within the context of a 
legal system directed by positivism jurisprudence, which has ‘constrained the development of 
a feminist critique of law’.5 Nonetheless by examining the nature of feminist jurisprudence, its 
influence on legislative changes, women in the legal profession, and examining the ongoing 
significance of feminist jurisprudence it is hoped that the task of calculating the changes made 
by feminist jurisprudence are more readily demonstrated to the reader.  

II THE AIMS OF FEMINIST JURISPRUDENCE 

To determine whether change has been enacted by feminist jurisprudence one must first 
understand the base objectives of the ideology, while considering that feminism itself is an 
examination of the subordination of women and how this can be reversed.6 Carol Gilligan 
provides the basis of understanding the difference between male and female approaches to 
justice;7 ‘while males tend to proceed by the "ethic of rights," females tend to rely on an "ethic 

 
* Submitted for assessment in LAW2224 
1 Julia Annas, ‘Plato’s Republic and Feminism’ (1976) 51(197) Philosophy 307, 308.  
2 Hilaire Barnett, Introduction to Feminist Jurisprudence (Taylor and Francis Group, 1998) 3.  
3 Carol Gilligan, In a different voice: psychological theory and women's development (Harvard University Press, 
1982); Catharine A MacKinnon, Toward a feminist theory of the state (Harvard University Press, 1989). 
4 Judith A Baer, Feminist Theory And The Law, ed Robert E Goodwin (Oxford University Press, 2011) 2. 
5 Margot Stubbs, ‘Feminism and legal positivism. (Australia) (special issue: “feminist legal issues”)’ (1986) 3 
Australian Journal of Law and Society 63, 63. 
6 Linda Gordon, ‘The Struggle for Reproductive Freedom: Three Stages of Feminism’ in Zillah R Eisenstein 
(ed), Capitalist Patriarchy and the case for socialist feminism (Monthly Review Press, 1979), 107. 
7 Carol Gilligan, In a different voice: psychological theory and women's development (Harvard University Press, 
1982). 
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of care."’,8 whereas Catharine MacKinnon posits that ‘feminist jurisprudence is an examination 
of the relationship between law and society from the point of view of all women’.9 What 
encapsulates ‘the point of view of all women’10 is problematic given the ‘endless variety of 
women’s experience and the different ways in which law affects our experience’,11 particularly 
given that feminist jurisprudence law reform has predominately benefitted Caucasian women.12 
Feminist jurisprudence serves not only to challenge the fundamentally patriarchal nature of 
legal systems,13 but also how this legal structure normalises the domination of women.14 While 
the writer recognises divergences in feminist jurisprudence, rendering generalisations remains 
feasible;15 one can begin from the position that feminist jurisprudence theorists assume that the 
law has not treated women with parity, and that changing this position is necessary.16 

III QUANTIFYING THE SUCCESS ENACTED BY FEMINIST 
JURISPRUDENCE 

To answer this question within a positivism law environment one is forced to quantify the 
success of feminist jurisprudence through a patriarchal looking glass. As such, law reform, the 
role of female judges and the careers of female legal practitioners shall be examined in order 
to determine not only the success of female jurisprudence but also the necessity of teaching the 
same in law schools in order to facilitate future change. It should be noted that evaluating 
feminist jurisprudence through an examination of its effect upon law reform is repugnant to 
some feminists who consider that law reform should not be key to their campaigns,17 and that 
Australia’s emphasis on legislation as the central focus of law reform18 perpetuates the 
positivist fiction of an apolitical judiciary.19 Regardless of the arguments that could be debated 
regarding the inappropriateness of weighing the success of the changes enacted by feminist 
jurisprudence within a patriarchally based legal system and society, an assessment must be 

 
8 Ellen C Dubois et al, ‘Feminist Discourse, Moral Values, and the Law - A Conversation’ (1985) 34(1) Buffalo 
Law Review 11, 47 (Carol Gilligan). 
9 Catharine MacKinnon, ‘Developing Feminist Jurisprudence’ (Panel Discussion, 14th National Conference on 
Women and Law, April 9, 1983), cited in Heather Ruth Wishik, ‘To question everything; the inquiries of 
feminist jurisprudence’ (1986) 1(1)  Berkley Women’s Journal 64, 64. 
10 Ibid. 
11 Hester Eisenstein and Alice Jardine, The future of difference (Rutgers University Press, 1985) xi. 
12 Margaret Thornton, ‘Feminist jurisprudence: illusion or reality?’ (1986) 3 Australian Journal of Law and 
Society 5, 9 (‘Feminist jurisprudence: illusion or reality?’). 
13 Sue Davis, ‘Do women judges speak ‘in a different voice?’ Carol Gilligan, feminist legal theory, and the 
Ninth Circuit’ (1993) 8 Wisconsin women’s law journal 143, 143. 
14 Catharine A MacKinnon, Toward a feminist theory of the state (Harvard University Press, 1989) 238 
(‘Toward a feminist theory of the state’). 
15 Martha A Fineman, ‘Feminist Legal Theory’ (2015) 13(1) Journal of Gender, Social Policy and the Law 13, 
13. 
16 Joshua Dressler, ‘Feminist (or “feminist”) reform of self-defence law: some critical reflections’ (2010) 93(4) 
Marquette Law Review 1475, 1477. 
17 Sandra Egger, ‘An Examination of Feminist Contributions to Law Reform’ (1994) 27(1) Australian and New 
Zealand Journal of Criminology 95, 96. 
18 Jude Wallace and John Fiocco, ‘Recent Criticisms of Formalism in Legal Theory and Legal Education’ 
(1980) 7(3) Adelaide Law Review 309. 
19 Thornton, Feminist jurisprudence: illusion or reality? (n 12) 11. 
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made using some construct to determine whether it has led not only to inclusion for women but 
has also to tested and changed ‘legal relations at their core’.20 

A Legislation 

Although some feminists have discouraged women from pursuing law as a medium for 
change,21 and have argued that further legislation will not necessarily create a more equitable 
society,22 law reform is nonetheless an effective avenue for evaluating feminist jurisprudence 
led change. Thornton lists some of the manners in which the feminist movement has changed 
the approach to how domestic violence, rape and family law are dealt with in legislation and 
practice.23 This article will not discuss potential malevolent motive behind legislation 
constructed by a patriarchal legal system, but rather recognise that policies constructed by men 
have ‘fit badly with women’s lives’,24 and explore the effectiveness of changes enacted by 
feminist jurisprudence. 

 

1 Family law 

Feminist jurisprudence has undoubtedly changed the legal system with the recognition of 
women’s non-financial contributions in the family law courts,25 and is an area of law suitable 
to gender analysis and the effectiveness of feminist led law reform.26 Despite the gender 
neutrality of the Family Law Act 1975 (Cth),27 and the ‘radical departure from previous law of 
divorce’,28 it was not until 1992 that the substantial non fiscal contributions of women to a 
marriage were properly recognised by the High Court of Australia.29 Given the substantial 
timeframe between law reform and a common law acknowledgement, of the different manner 
in which women contribute to familial property, valid questions about the effectiveness of law 
reform arise; is this how long a ‘transformation in terms and conditions of power itself’30 
resulting from law reform is likely to take for courts to recognise gender inequality in our 
society?31 Fineman argued that legislative changes in the family law arena resulted in an 

 
20 Christine A Littleton, ‘In search of a feminist jurisprudence’ (1987) 10 Harvard Women’s Law Journal 1, 2. 
21 Carol Smart, Feminism and the Power of Law (Taylor & Francis Group, 1989) 160. 
22 Susan Edwards, ‘Violence against women: feminism and the law’ in Lorraine Gelsthorpe and Allison Moris 
(eds), Feminist perspectives in criminology (Open University Press, 1990) 147. 
23 Margaret Thornton, ‘Feminist legal theory: an introduction’ (2003) 83 Reform 5. 
24 Baer (n 4) 3. 
25 Smart v Watton [2014] FCCA 2249, [343] (Harman J); compare In the Marriage of Ferraro (1992) 16 Fam 
LR 1, 28; Linda J Lacey, ‘Mimicking the words, but missing the message: The misuse of cultural feminist 
themes in religion and family law jurisprudence’ (1993) 35 Boston College Law Review 1, 2. 
26 Regina Graycar, ‘Gendered Assumptions in Family Law Decision-Making’ (1994) 22(2) Federal Law Review 
278, 278. 
27 Ibid 279. 
28 Archana Parashar, ‘Teaching family law as feminist critique of law’ (2000) 23(2) University of New South 
Wales Law Journal 58, 69. 
29 In the Marriage of Ferraro (1992) 16 Fam LR 1, 47. 
30 Catharine A MacKinnon, Feminism unmodified: discourses on life and law (Harvard University Press, 1987) 
23 (‘Feminism unmodified: discourses on life and law’). 
31 Graycar (n 26) 282. 
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‘illusion of equality’;32 particularly pertinent given that Australian studies confirm that women 
face a negative financial impact post-divorce that their male counterparts avoid.33 While it is 
not posited that feminist jurisprudence law reform has been to no avail in this arena,34 the 
enacted changes appear simply to have allowed women to grasp tools to reshape the law rather 
than changing the nature of the game itself.35 

2 Sexual offences 

The success of feminist jurisprudence in the context of rape laws has been recognised as 
notable.36 However, the High Court of Australia’s extinguishment of the myth of marital 
immunity did not come until 1991,37 and was followed by the removal of a wife’s presumption 
to consent in 2012;38 a long fought battle given that feminist campaigning for law reform began 
in the 1970s.39 But do these positive changes mean that the state is no longer ‘male in the 
feminist sense’,40 or are victims of rape still more likely to win in court if they have experienced 
violence, anticipated the same and have done everything possible to mitigate their exposure to 
rape?41 Thornton offers further critique, suggesting that the gender neutrality of legislation has 
minimalised the psychological effects of rape;42 the focus upon violence reflecting the male 
‘ethic of rights’ approach.43 Escalating numbers of sexual offences,44 coupled with a continued 
reluctance of women to report the same,45 indicate that further feminist jurisprudence fueled 
change is required so that outdated stereotypes of feminine behaviour cease to have 
implications upon how women are perceived in a trial.46  

 
32 Martha Albertson Fineman, The Illusion of Equality: The Rhetoric and Reality of Divorce Reform (University 
of Chicago Press, 1991) 190. 
33 AIFS, ‘The long lasting financial impacts of divorce for women’ (Media Release, 8 July 2009). 
34 We have certainly come a long way since the Married Women’s Property Act 1882. 
35 Catharine MacKinnon, ‘Reflections on Sex Equality Under Law’ (1991) 100(5) Yale Law Journal 1281, 
1294. 
36 Dressler (n 16) 1477. 
37 R v L (1991) 174 CLR 379.  
38 PGA v The Queen (2012) 245 CLR 355. 
39 Wendy Larcombe and Mary Heath, ‘Developing the common law and rewriting the history of rape in 
marriage in Australia: PGA v the queen’ (2012) 34 Sydney Law Review 785, 786. 
40 MacKinnon, Toward a Feminist Theory of the State (n 14) 161-162. 
41 Wendy Larcombe, ‘The ‘ideal’ victim’ v successful rape complainants: not what you would expect’ (2002) 
10(2) Feminist Legal Studies 131, 134 (emphasis added). 
42 Thornton, Feminist jurisprudence: illusion or reality? (n 12) 12. 
43 Dubois et al (n 8) 47; Ibid. 
44 ‘Recorded Crime – Victims, Australia, 2019’, Australian Bureau of Statistics (Web Page) 
<https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2019~Main%20Features~Victims%
20of%20crime,%20Australia~2>. 
45 Ngaire Naffine, ‘A struggle over meaning: a feminist commentary on rape law reform’ (1994) 27(1) 
Australian and New Zealand Journal of Criminology 100, 100. 
46 Kim Stevenson, ‘Unequivocal Victims: The Historical Roots of the Mystification of the Female Complainant 
in Rape Cases’ (2000) 8(3) Feminist Legal Studies 343, 345. 
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3 Domestic Violence 

As a crime, domestic violence is gendered and predominately experienced by women,47 
providing a viable platform for discussions on feminist jurisprudence’s legislative changes; the 
subjugation of women being central to the administration of legal reactions to male violence.48 
Arguably the changes by feminist jurisprudence in this area have not been entirely effective 
given 2016 data demonstrates that while all other forms of crime were declining, the incidence 
of sexual and domestic crimes remains stable.49 Further, the continued phenomena of 
intergenerational domestic violence certainly lends weight to the argument that feminist 
jurisprudence is simply chronicling the history of female subordination.50 While legislation 
such as the Domestic and Family Violence Protection Act 2012 (Qld) seeks to protect women,51 
the number of applications for orders is sometimes perceived as a case of women abusing the 
system,52 rather than an acceptance of the fact that masculinity is key to violence in Australia;53 
this attitude is blatantly devoid of consideration of an ethics of care approach.54 Nonetheless, 
feminist jurisprudence’s fundamental changes to legal systems have increased the visibility of 
domestic violence, and have even provided for consideration of the same in civil and criminal 
matters;55 surely at least a modest success for the activists who have been campaigning since 
the 1960s for such change.56  

B Female Legal Practitioners 

If female jurisprudence primarily focuses on a patriarchal legal system’s effect upon women 
then surely any discussion regarding its success should not preclude the ‘concrete experiences’ 
of female legal practitioners;57 particularly given the contentions that female lawyers and 
judges are likely to bring a different perspective to the law than their male counterparts.58 One 
must consider whether female legal practitioners enact feminist jurisprudential change or if 
they assume gender-neutrality in order to reach the upper echelons of the judiciary/law firms, 
and hence reinforce the patriarchal nature of the legal system;59 certainly any change should 
lend significant weight to the effectiveness of feminist jurisprudence given that Australian 

 
47 Australian Bureau of Statistics, Personal Safety Survey (2016) 
<https://www.abs.gov.au/ausstats/abs@.nsf/mf/4906.0>. 
48 Egger (n 17) 96. 
49 Australian Bureau of Statistics, Recorded crime- Victims (2016) 
<https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2016~Main%20Features~Victims%
20of%20Family%20and%20Domestic%20Violence%20Related%20Offences~6>.  
50 Angela R Gover, Catherine Kaukinen and Kathleen A Fox, ‘The Relationship between Violence in the Family 
of Origin and Dating Violence among College Students’ (2008) 23(12) Journal of Interpersonal Violence 1675. 
51 Domestic and Family Violence Protection Act 2012 (Qld) pt 1 div 2 s 3. 
52 Debora L Threedy, ‘Legal archeology and feminist legal theory: a case study of gender and domestic 
violence’ (2008) 29(4) 171, 174. 
53 Egger (n 17) 96. 
54 Dubois et al (n 8) 47. 
55 Naomi Cahn and Joan Meier, ‘New Approaches to Poverty Law, Teaching, and Practice’ (1995) 4 Boston 
University Public Interest Law Journal 339, 339. 
56 Elizabeth M Schneider, Battered Women and Feminist Lawmaking, (Yale University Press, 2000) 74. 
57 Heather Ruth Wishik, ‘To question everything; the inquiries of feminist jurisprudence’ (1986) 1(1) Berkley 
Women’s Journal 64, 69. 
58 Davis (n 13)144. 
59 Ibid. 
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women could not practice law until 1905,60 and not in any significant numbers until the 1970s.61 
The ratio of female to male legal practitioners has improved,62 but this alone is not enough to 
argue success for feminist jurisprudence. What needs to be determined is whether women are 
participating in the legal arena in a manner that reflects an ethics of care approach,63 or whether 
they are simply a parody of their male counterparts in a three-piece suit;64 buttressing the 
existing power structure.65  

The issues female practitioners meet with striving to balance competing work/life 
commitments demonstrates an area where the capacity for professional success is still 
hindered;66 women remain primary caregivers which conflicts with the long hours culture of 
the profession.67 The absence of equal representation as partners in firms68 appears to be the 
fulfillment of Mackinnon’s fear; a privileged few who achieve their goals is not an indication 
of equality and more an illustration of position gained via a cloak of gender neutrality.69 Family 
law is an area of practice where female lawyers have specialised successfully,70 and is arguably 
a reflection of Gilligan’s ‘ethic of care’ approach,71 however the significantly lower earnings 
of women in areas that they choose to specialise in should not be overlooked.72 If feminist 
jurisprudence is to continue to enact change for female legal practitioners perhaps what is 
needed are more feminist lawyers, as opposed to additional female lawyers, who are willing to 
advocate for change and resist the lure of the three-piece suit.73 

C Female Judges 

Despite hopes that female judges might upset and change the male dominated judiciary,74 
female judges appear to be gaining their positions by embracing the gender neutrality 
previously discussed;75 coupled with the media’s propensity to label female judges as feminist 

 
60 Linda J Kirk, ‘Sisters down under: women lawyers in Australia. (Synposioum: The Comparative International 
Role of Women Attorneys in Law and Society)’ (1996) 12(2) Georgia State University Law Review 491, 492. 
61 Margaret Thornton, Dissonance and Distrust: Women in the Legal Profession (Oxford University Press, 
1996). 
62 QLS Annual Report 2018-2018, Queensland Law Society (Web Page) 
<https://www.qls.com.au/About_QLS/Queensland_Law_Society/Resources_publications/Corporate_documents
/Annual_Reports>. 
63 Dubois et al (n 8) 47. 
64 Thornton, Feminist jurisprudence: illusion or reality? (n 12) 8. 
65 Davis (n 13) 144. 
66 Ivana Bacik and Eileen Drew, ‘Struggling with juggling; Gender and work/life balance in the legal 
professions’ (2006) 29(2) Women’s Studies International Forum 136, 142. 
67 Ibid 137. 
68 Melissa Casten and Jeannie Paterson, ‘From Supergirl to Invisible Woman: The Divide between Student 
Perception and Professional Reality in Corporate Legal Practice’ (2010) 35(3) Alternative Law Journal 138, 
138. 
69 MacKinnon, Feminism unmodified: discourses on life and law (n 30) 31-33. 
70 Bacik and Drew (n 66) 137. 
71 Dubois et al (n 8) 47. 
72 Bacik and Drew (n 66) 137. 
73 Thornton, Feminist jurisprudence: illusion or reality? (n 12) 8. 
74 Marie-Claire and Rebecca Johnson, ‘Judging gender: difference and dissent at the Supreme Court of Canada’ 
(2008) 15(1-2) International Journal of the Legal Profession 57. 
75 Thornton, Feminist jurisprudence: illusion or reality? (n 12) 8; MacKinnon, Feminism unmodified: 
discourses on life and law (n 30) 31-33. 
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to demonstrate bias,76 this hardly appears to be an arena of success for feminist jurisprudence. 
The swearing in of Justice Gaudron demonstrates that while women are able to reach the 
highest levels of appointment their femaleness will be highlighted by the patriarchy; work/life 
balance forever to remain in the domain of and responsibility of the woman.77 Justice 
Gaudron’s own remarks certainly indicate a propensity toward gender neutrality rather than a 
representative feminist achievement; ‘to be and, to be perceived to be, simply one of seven’.78 
But aspersions should not be cast upon the motivations for assuming this gender neutrality; the 
legal culture remains seemingly hostile to the non-gender neutralised female judge,79 and it 
appears to be the cost of admission.80 It appears, as with female practitioners, that female judges 
will not be the solution to gender inequality rather the onus will be on feminist judges to disrupt 
the patriarchy,81 given that gender thus far has been a poor indication of the manner in which 
a female judge will deal with a case.82 

IV TEACHING FEMINIST JURISPRUDENCE 

If feminist jurisprudence is to continue to enact change then exposing law students to the same 
is vital to avoid it being shelved as an explanation of law’s subordination of women. The 
significance of such teachings is made clear by a simple search of Lexis Advance Pacific 
(which returns only six case related citations for “feminist jurisprudence” as opposed to a 
search for “HLA Hart” which returns over 60 results), coupled with the disappointment of more 
than one academic with the inadequate attentions feminist ideas are given in legal education.83 
Although law students are exposed to jurisprudence studies, feminist legal theory appears as 
almost an afterthought in the curriculum;84 how is the ideology nurtured if it is not given 
significant attention despite calls for the teaching of the same to be compulsory?85 Thornton 
raises concerns of the minimal impact of women in law will achieve if future legal practitioners 
are ‘acculturated into the dominant tradition of legal positivism’ both at university and in 

 
76 Michaela Whitbourn, ‘Female judge asked to disqualify herself due to suspected 'feminist' and 'leftist' views’ 
Sydney Morning Herald (online, 12 October 2014) < https://www.smh.com.au/national/nsw/female-judge-
asked-to-disqualify-herself-due-to-suspected-feminist-and-leftist-views-20141012-114vrj.html>.  
77 Heather Roberts, ‘‘Swearing Mary’: the significance of the speeches made at Mary Gaudron’s swearing-in as 
justice of the High Court of Australia’ (2012) 34(3) Sydney Law Review 493, 499. 
78 ‘Swearing-in Ceremony, Mason CJ, Toohey and Gaudron JJ’ (Speech, High Court of Australia, 6 February 
1987). 
79 Erika Rackley, ‘Representations of the (woman) judge: Hercules, the little mermaid, and the vain Emperor’ 
(2002) 22(4) Legal Studies 602, 606. 
80 Kcasey McLoughlin, ‘‘Collegiality is Not Compromise’: Farewell Justice Crennan, The Consensus Woman’ 
(2016) 42(2) Australian Feminist Law Journal 241, 242. 
81 Kcasey McLoughlin, ‘Chief Justice Susan Kiefel and the politics of judiciary diversity’, Australian Public 
Law (Web Page, 29 November 2016) < https://auspublaw.org/2016/11/chief-justice-susan-kiefel-and-the-
politics-of-judicial-diversity/>.  
82 McLoughlin (n 80) 243. 
83 Parashar (n 28) 58; Prashant Dahat, ‘Why Should Feminist Jurisprudence Be a Compulsory Course at Law 
School’ (2009) SSRN Electronic Journal; Thornton, Feminist jurisprudence: illusion or reality? (n 12) 21; 
Sarah Lamble, ‘Twenty Years of Feminist Legal Studies: Reflections and Future Directions’ (2014) 22(2) 
Feminist Legal Studies 109, 124 (Joanne Conaghan speaking). 
84 USQ’s Theories of Law provides at least a weeks’ worth of learning on realism, positivism, etc while feminist 
jurisprudence is reduced to sharing space with postmodern jurisprudence. 
85 Prashant Dahat, ‘Why Should Feminist Jurisprudence Be a Compulsory Course at Law School’ (2009) SSRN 
Electronic Journal; Parashar (n 28) 58. 
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practice,86 while Conaghan’s concerns extend to feminism being regulated to footnote status in 
university legal textbooks;87 undermining the breadth of the legacy of feminist jurisprudence. 
It appears that law schools need to remember the ‘role of education in creating a non-oppressive 
society’,88 and embrace their potential to contribute to societal change.89 

V CONCLUSION 

Irrespective of whether feminist jurisprudence continues to enact change, rather than being 
shelved as a complicated story on how the law has subordinated women, will largely depend 
not only the teaching of the subject in law schools but more importantly upon the commitment 
of women to ‘master the law’.90 The importance of such commitment is made clear by the 
attaching of caveats recognising that attaching labels such as feminism ‘interferes with serious 
discussion’;91 if concession, by a self-admitted male feminist,92 is not enough to propel 
patriarchal legal leanings toward a semblance of equity then what if anything will ever suffice? 
Regardless of the need for heightened exposure to feminist jurisprudence, the changes that 
feminist jurisprudence has successfully enacted should not be undermined by the areas where 
it has accomplished less, for any success is but a step in the expedition upon which feminist 
jurisprudents have embarked upon,93 and remains a journey integral to undoing the 
subordination of women.94 Feminists should and do not expect feminist jurisprudence alone to 
alter the subordination of women, but in the words of Catharine MacKinnon ‘It can help’;95 
whether this assistance remains substantive rests in the hands of future feminist legal theorists, 
and the courts attention to societal gender inequity.96 Finally, it seems unfair to 
compartmentalise feminist jurisprudence as either a tale of success or a historical description 
of the law’s subordination of women; the ideology clearly does both and expecting more 
significant change this early in the history of contemporary feminism is simply obtuse. 
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FEMINIST APPROACHES TO SUBSTANTIVE 
EQUALITY 

CHELSEA KEIRSNOWSKI 
I INTRODUCTION 

Feminism is a strand of jurisprudence and socio-political movement encompassing varying 
subbranches such as liberal and radical feminism. Generally, feminist theories share the goal 
of pursuing women’s’ rights as a means toward gender equality.1 However, there are 
contentions within feminist thought. Catharine Mackinnon, is a prominent American radical 
feminist legal scholar, professor of Law and was Special Gender Advisor to the Prosecutor of 
the International Criminal Court from 2008-2012.2 Susanne Baer, is an influential German 
liberal feminist legal scholar, professor of Law and Gender Studies and Federal Constitutional 
Court Judge.3 Despite advocating different branches of feminism, Mackinnon and Baer share 
common values, primarily focusing on sexual harassment and pornography, and have worked 
together periodically throughout their careers.4 Mackinnon has a substantive hierarchical 
approach to equality which calls for radical change, whilst Baer’s approach, in the context of a 
more conservative German legal system, evaluates issues through a triangle of rights: dignity, 
equality and liberty.5 Despite their respective branches, both feminists believe that gender 
equality must be achieved through substantive equality and structural change to address the 
inadequacies of the conventional Aristotelian equality approach.6  

II  CATHARINE MACKINNON’S APPROACH TO SUBSTANTIVE 
EQUALITY 

Mackinnon’s feminist theory draws upon Marxism, creating a lens that has profoundly changed 
laws on harassment, and calls for further radical social change to achieve equality. Whilst 
Marxism attributes hierarchy to a division of classes, Mackinnon identifies society’s hierarchy 
as tailored to men, allowing socio-political power over women.7 Mackinnon believes that the 
power placed in hierarchy must be a central consideration when examining equality. This 
approach can be defined as a substantive hierarchical approach to gender equality. Whilst Baer 

 
1 Madalina Epure, ‘Critically Assess: The Relative Merits of Liberal, Socialist and Radical Feminism’ (2014) 
4(2) Gender Studies in the Age of Globalization 514, 514. 
2 The President and Fellows of Harvard College, ‘Catharine A. Mackinnon’, Harvard Law School (Web Page, 
2020)  <https://hls.harvard.edu/faculty/directory/10540/MacKinnon>. 
3 The Regents of the University of Michigan, ‘Baer, Susanne’, Michigan Law (Web Page, 2020) 
<https://www.law.umich.edu/FacultyBio/Pages/FacultyBio.aspx?FacID=suba>. 
4 Susanne Baer, ‘Traveling Concepts: Substantive Equality on the Road’ (2010) 46(1) Tulsa Law Review 59, 60. 
5 Susanne Baer, ‘Lecture: Dignity, Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417, 418. 
6 Susanne Baer, ‘The Basic Law at 60 – Equality and Difference: A Proposal for the Guest List to the Birthday 
Party’ (2010) 11(1) German Law Journal 67, 68; Catharine Mackinnon, ‘Reflections on Sex Equality Under 
Law’ (1991) 110(5) Yale Law Journal 1281, 1286. 
7 Catharine Mackinnon, ‘Feminism, Marxism, Method, and the State: An Agenda for Theory’ (1982) 7(3) Signs: 
Journal of Women in Culture and Society 515, 515. 
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highlights, in a triangle of rights, dignity as a key consideration, Mackinnon instead believes 
that recognition of hierarchy is inclusive of considerations of dignity which leads to better 
outcomes.8 For instance, in recognising units of power in hierarchies it allows an 
acknowledgement of women who hold lower status and indignity in their social experience and 
opportunity. Mackinnon provides the example of Gosselin v Quebec (AG) to show how an 
absence of recognition of hierarchical impositions which define a social experience leads to 
negative consequences.9  

In this Canadian case, social assistance to adults under 30 was reduced to a below subsistence 
rate causing many young women to resort to sex work. The court found this did not violate the 
welfare recipients’ dignity or their equality rights under section 15.10 Mackinnon proposes that 
this shows how current dignity standards are inadequate in maximising social equality. She 
then speculates that the welfare recipients’ rights would have been more adequately protected 
if the hierarchical powers that disadvantage young, low socioeconomic women were 
considered. Mackinnon suggests that decreasing welfare benefits for the youth, due to an 
antiquated notion they need to be coerced to seek education or employment, is discriminatory.11  

Radical feminism is critical on the position that it is natural for women to be disadvantaged 
and explains that the gendered hierarchy has been socially created and enforced.12  Mackinnon 
is also critical of liberal perspectives that have a central focus on advocating for women to be 
treated the same as men. Radical feminism accepts that different treatment can address 
women’s subordination and has a holistic approach toward issues that are specific to women, 
such as sexual assault and rape.13 Further, Mackinnon proposes that the liberal idea of free 
speech is only effective if all voices have equal opportunity and value. However, in a gendered 
hierarchy, the voices of the powerful are amplified, allowing their views to be heard widely 
through society which often overpower and dampen women’s voices.14 From its alternative 
approach, radical feminism targets the source of the problem, one of political engagement and 
representation. For example, woman historically have been ostracised in the creation of the 
laws and systems of their societies to which they are constantly subject to.15  

In exploring the feminist legal advances led by Mackinnon, she coined the term ‘sexual 
harassment’ in 1979, whilst in her 20’s, in her book Sexual Harassment of Working Women: A 
Case of Sex Discrimination.16 This led to the formation of anti-sexual harassment law in the 

 
8 Maximilian Steinbeis, ‘ICON*S 2016 Conference, Session 2: “Inequalities” with SUSANNE BAER, 
CATHERINE MACKINNON and PRATAP BHANU MEHTA’, Verfassungsblog (Conference Presentation, 19 
June 2016) <https://verfassungsblog.de/icons-2016-session-2-inequalities-with-susanne-baer-and-catharine-
mackinnon/> ‘ICON*S 2016 Conference, Session 2: “Inequalities”’ (no 8).  
9 Gosselin v Quebec (AG) [2002] 4 SCR 429. 
10 Canadian Charter of Rights and Freedoms s 15. 
11 ‘ICON*S 2016 Conference, Session 2: “Inequalities”’ (no 8). 
12 Catharine Mackinnon, ‘Excerpts from MacKinnon Schlafly Debate’ (1983) 1(2) Law and Inequality: Journal 
of Theory and Practice 341, 342. 
13 Ibid 341. 
14 Catharine Mackinnon, Toward a Feminist Theory of State (Harvard University Press, 1989) 206. 
15 Catharine Mackinnon, ‘Reflections on Sex Equality Under Law’ (1991) 110(5) Yale Law Journal 1281, 1281. 
16 Catharine Mackinnon, Sexual Harassment of Working Women: A Case of Sex Discrimination (Yale 
University Press, 1979). 
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US. Mackinnon continues her advocacy by calling for radical structural change, such as the 
complete eradication of pornography and sex work.17 Pornography is a key focus of 
Mackinnon’s treatises as she explains that it institutionalises the use of women’s bodies by men 
and is thus an act of patriarchal supremacy. It has become normalised for society to live in a 
pornographic world that is presented to us under a liberal legal guise of freedom of 
expression.18  

However, liberalising pornography is harmful as it liberalises male sexual aggression. 
Widespread depictions have shaped society’s perspectives to view women’s bodies as 
something to be possessed, penetrated, and hurt.19 By depicting women’s bodies as a means 
for male pleasure, the autonomy of a women over her body is not respected. Sexual use of her 
body is often pressured, expected, forced or routinised.20 Pornography has attached sexual 
meaning to each gender, writing a social script that viewers adopt.21  

The subordination of women and dominance by men is eroticised, portraying male dominance 
and female docility as sexy, which, may begin as a fantasy, however it shapes ‘socially 
acceptable’ behaviour toward women, thereby sculpting a gendered hierarchical reality.22 Due 
to technological advancements in media sharing, there is greater accessibility to pornography. 
Viewers often watch increasingly violent videos throughout their life which leads to a 
desensitisation of violence, according to scientific studies.23 Viewing of pornography is shown 
to increase the occurrence of sexual violence and increased acceptance of rape by male 
viewers.24 The visual use of women bleeds into social conventions and attitudes and thus 
becomes the physical and psychological use of women.25 Whilst some aspects of harm caused 
to women by pornography can be examined in methodological research, most of the harm is 
pervasive and omnipotent in what we consider to be the norm that it is almost impossible to 
distinguish. Mackinnon’s idea of equality targets the socially created pervasive hierarchy that 
has normalised the subordination of women and aims to bring structural change through 
substantive equality.  

III SUSANNE BAER’S APPROACH TO SUBSTANTIVE EQUALITY 

Baer also places hierarchy as a key focus of her perspective, advocating that equality must do 
more to protect women than formal equality currently achieves and should entail positive action 

 
17 Catharine Mackinnon, Toward a Feminist Theory of State (Harvard University Press, 1989).  
18 Ibid 196. 
19 Ibid 199. 
20 Catharine Mackinnon, ‘Reflections on Sex Equality Under Law’ (1991) 110(5) Yale Law Journal 1281, 1312. 
21 Catharine Mackinnon, Toward a Feminist Theory of State (Harvard University Press, 1989) 195. 
22 Ibid 197. 
23 Ibid 200. 
24 Gert Hald, Neil Malamuth and Carlin Yuen, ‘Pornography and Attitudes Supporting Violence Against 
Women: Revisiting the Relationship in Nonexperimental Studies’ (2009) 35 Aggressive Behaviour 14, 15; John 
Foubert, Matthew Brosi & Sean Bannon, ‘Pornography Viewing among Fraternity Men: Effects on Bystander 
Intervention, Rape Myth Acceptance and Behavioural Intent to Commit Sexual Assault’ (2011) 18(4) Sexual 
Addiction & Compulsivity 212, 212. 
25 Catharine Mackinnon, Toward a Feminist Theory of State (Harvard University Press, 1989) 195. 



USQ Law Society Law Review Chelsea Keirsnowski Winter 2021 

 158 

to provide an asymmetrical claim against hierarchisation.26 Baer is a liberal feminist who also 
agrees with many radical views, which she justifies through her framework of a non-
hierarchical triangle of rights considerations.27 Baer’s more conservative views may be a 
product of working closely with the conservative legal climate of Germany. This is evident by 
Germany’s delay to include feminist jurisprudence in universities as compared to the US. 
German attitudes to feminism are influenced by the historical context of gender discrimination 
that peaked, but neither commenced or ended, with German fascism.28 Despite being less 
radical, there are prominent similarities between Baer and Mackinnon’s perspectives, with 
Baer’s doctrinal thesis comparing the protections from workplace sexual harassment in 
Germany with the US.29  

The three corners of the triangle of rights considerations that Baer advocates are dignity, 
substantive equality, and liberty. Working as a non-hierarchical triangle, the rights inform each 
other, resulting in a balanced perspective that avoids the dangers of considering each in 
isolation.30 When applied to individuals, dignity upholds respect, substantive equality remedies 
systemic injustice and liberty ensures equal opportunity of freedom of choice.31 Synthesised, 
these elements provide a nuanced response to address injustice. Baer has used these 
considerations to show how prohibitions in schools of teacher’s wearing hijabs excludes 
women from working in this sphere and consequently does not uphold dignity, substantive 
equality, and liberty. By using her triangle of rights as a lens, Baer reached her judicial decision 
to overturn the ban on hijabs in classrooms, creating a positive impact on religious freedom, 
tolerance, and gender equality in Germany.32  

Baer highlights the harm caused by the trend of ‘othering’ gender equality by portraying it as 
an issue of the lower class or foreign countries in an attempt to frame the problem as non-
existent in European societies. A primary focus on domestic violence in immigrant families is 
demonstrative of this. Consequently, this nurtures a racist depiction that implies that the 
perpetrators have traditional problematic views, and that sex equality is an outdated issue that 
modern mainstream society has transcended.33 However this does not translate when 
addressing the inequality or social roles that women experience.  

 
26 Susanne Baer, ‘Lecture: Dignity Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417, 427; Susanne Baer, ‘A closer look at law: human 
rights as multi-level sites of struggles over multi-dimensional equality’ (2010) 6(2) Utrecht Law Review 56, 70. 
27 Susanne Baer, ‘Lecture: Dignity Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417. 
28 Susanne Baer, ‘A Different Approach to Jurisprudence: Feminisms in German Legal Science, Legal Cultures, 
and the Ambivalence of the Law’, (1996) 3(2) Cardozo Women’s Law Journal 251, 252-258. 
29 Susanne Baer, Dignity or equality: The appropriate fundamental-rights concept of anti-discrimination law – a 
comparison of the approach to sexual harassment in the workplace in the Federal Republic of Germany and the 
U.S. (Phd Thesis, Geothe University Frankfurt, 1995). 
30 Susanne Baer, ‘Lecture: Dignity Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417. 
31 Ibid 420. 
32 Susanne Baer, ‘A closer look at law: human rights as multi-level sites of struggles over multi-dimensional 
equality’ (2010) 6(2) Utrecht Law Review 56, 65. 
33 Ibid 62. 
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One of Baer’s more radical views is a desire for structural change. For instance, she does not 
support certain movements which have been labelled as ‘feminist’ such as the ‘free the nipple 
movement’ which promotes legalising toplessness for women, as she proposes that this does 
not achieve structural change and instead creates further opportunities for men to objectify 
women.34 If males are eagerly supporting a ‘feminist’ movement and it is benefitting male 
perceptions, this indicates the movement may not be pursuing meaningful structural change for 
women. As a liberal feminist, Baer holds liberty as one of her three central considerations. 
However, the operation of her triangle of consideration means that liberty does not trump the 
other considerations.35 From this approach, she does not agree with perspectives that defend 
forms of pornography understood as free speech, or with libertarian feminists who promote the 
‘free the nipple movement’. Rather, Baer advocates that there should be protections against 
degrading pornographic depictions as she views pornography as a violation of equality rights.36 
When discussing free speech, Baer balances the right to liberty with protecting society from 
harm. Baer outlines that equality is about everyone enjoying liberty, as liberty can only be 
insofar as the freedom of others is unaffected. In other words, one is free to do what they wish 
on the maxim it does not impede on other’s freedoms.37  

Baer does not agree with the classical liberal value of treating women the same as men, as 
gender neutrality can overlook the systemic inequality issues that are specifically inhibiting 
women. Baer’s idea of equality endeavours to achieve a balance between dignity, substantive 
equality, and liberty, and advocates for meaningful structural change that will confront 
mainstream normative analysis. 

IV SUBSTANTIVE EQUALITY COMPARED TO FORMAL EQUALITY 

Both Mackinnon and Baer agree that the law must promote substantive equality and structural 
change to achieve gender equality because it ensures equal opportunity for females who have 
been systematically discriminated against. Baer may refer to substantive equality as 
Mackinnon’s concept, yet it is a key idea that has shaped and been shaped by Baer’s writings.38 
Formal equality, also referred to as the Aristotelian approach or anti-classification principle, 
which has been the dominating perspective of equality in western jurisprudence, focuses on 
treating individuals ‘equally’ or treating likes alike.39 Whilst ensuring women are equal to men 
under the law resulted in some benefits, such as women’s suffrage, it failed to address that 

 
34 ‘ICON*S 2016 Conference, Session 2: “Inequalities”’ (no 8). 
35 Susanne Baer, ‘Lecture: Dignity Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417, 468. 
36 Susanne Baer, ‘Traveling Concepts: Substantive Equality on the Road’ (2010) 46(1) Tulsa Law Review 59, 
65. 
37 Susanne Baer, ‘Lecture: Dignity Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism’ 
(2009) 59(4) The University of Toronto Law Journal 417, 449. 
38 Susanne Baer, ‘Traveling Concepts: Substantive Equality on the Road’ (2010) 46(1) Tulsa Law Review 59, 
61. 
39 Susanne Baer, ‘A closer look at law: human rights as multi-level sites of struggles over multi-dimensional 
equality’ (2010) 6(2) Utrecht Law Review 56, 60. 
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women are not ‘like a man’ in that they have greater social and economic disadvantage. 
Providing equal treatment, as if social inequalities do not exist, exacerbates disadvantage.40  

For instance in 1994, quotas in Germany to promote women working in the public service were 
found to violate equality principles.41 Formal equality is only effective if there is a similarly 
situated man to compare the treatment of the woman.42 For instance, if women were barred by 
law to have capacity to enter a contract but men had presumed capacity to, formal equality 
would address that the women should be treated the same as the men. However, in situations 
addressing the rights of women to bodily autonomy, including such aspect as birth control and 
abortions, or addressing pay inequality in instances of job segregation where there is no male 
counterpart, it is inadequate to pursue equality by treating women equal to men.  

Without a male comparison, gendered issues are deemed not to be inequality issues and are 
consequently not given adequate consideration. For instance, criminalising abortion 
exclusively suppresses and controls only women.43 Further, women are the primary victims of 
sexual assault, domestic violence and raped because of the social contention of women as 
objects-of-desire. This additionally is not seen as a sex discrimination issue even though these 
acts are the product of, and produce, the subordination of women by men.44  

Formal inequality can result in negative outcomes when women do not satisfy that they are 
indeed “alike”. A German case on point concerns the parents of a Pakistani girl who claimed 
that their daughter should not be required to attend school swimming lessons because they 
consider swimwear to be immodest or inappropriate. Under formal equality, it could be argued 
that Muslim girls are not like Western boys and thus should not be bound by the same 
requirement to attend the lessons. This could, unfortunately, result in some Muslim girls to 
never learn to swim, perpetuating disadvantage.45 Contrastingly, substantive equality focuses 
on remedying disadvantages by distinguishing between differential treatment between men and 
women that either, exacerbates or remedies disadvantage. In this instance, substantive equality 
would uphold the Muslim girl’s right to learn to swim. Substantive equality accommodates 
differences and creates a positive obligation to implement transformative action.46  

For instance, rather than stipulating that women must work the same jobs and the same hours 
as men to be paid the same, Mackinnon proposes that women should be paid for housework as 

 
40 Sandra Fredman and Beth Goldblatt, ‘Gender Equality and Human Rights’, UN Women (Discussion Paper, 13 
March 2015) 4 <http://www.austlii.edu.au/au/journals/UTSLRS/2014/8.pdf>; ‘ICON*S 2016 Conference, 
Session 2: “Inequalities”’ (no 8). 
41 Susanne Baer, ‘The Basic Law at 60 – Equality and Difference: A Proposal for the Guest List to the Birthday 
Party’ (2010) 11(1) German Law Journal 67, 77. 
42 Ibid 7. 
43 Catharine Mackinnon, ‘Reflections on Sex Equality Under Law’ (1991) 110(5) Yale Law Journal 1281, 1321. 
44 Ibid 1299-1301. 
45 Susanne Baer, ‘A closer look at law: human rights as multi-level sites of struggles over multi-dimensional 
equality’ (2010) 6(2) Utrecht Law Review 56, 69. 
46 Susanne Baer, ‘The Basic Law at 60 – Equality and Difference: A Proposal for the Guest List to the Birthday 
Party’ (2010) 11(1) German Law Journal 67, 68; Sandra Fredman and Beth Goldblatt, ‘Gender Equality and 
Human Rights’, UN Women (Discussion Paper, 13 March 2015) 8 
<http://www.austlii.edu.au/au/journals/UTSLRS/2014/8.pdf>. 
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one method of reducing the gender pay gap.47 Whilst formal equality pressures women to 
conform to the male-orientated institutional structures, substantive equality questions the 
operation of these structures. Inequality is embedded in our societal structure and therefore 
requires positive change even in circumstances where no individual perpetrator could be 
proven to be at fault.48 It would be futile to attempt to remedy the pervasiveness of the current 
gendered hierarchy by solely targeting individual perpetrators. Achieving gender equality 
would entail institutionally transformative modification of social structures, to redistribute 
power to women, thereby increasing female political engagement and accessibility. The 
feminist view of substantive equality is one which aims to eradicate the socially entrenched 
disadvantage of the gendered hierarchy, transforming society in ways that foster equal 
opportunity and uphold rights. 

V CONCLUSION 

Substantive equality is related to gender equality because women are disadvantaged in the 
current gendered hierarchy. However, this disadvantage can be addressed by replacing the 
formal equality approach that has previously ignored the systematic discrimination of women. 
Substantive equality promotes gender equality through responsibilities to create positive action 
that results in structural change. Despite working in the different social, legal, and political 
contexts of the US and Germany, Mackinnon and Baer have an analogous idea of equality 
which addresses violations such as pornography, violence, sexual harassment, and rape. 
Mackinnon presents her views in a more radical tone, and whilst Baer agrees substantially with 
her outlook, she tends to promote stronger liberal views, which leads her writings to be more 
palatable to a more conservative German audience. 

 

  

 
47 Catharine Mackinnon, ‘Excerpts from MacKinnon Schlafly Debate’ (1983) 1(2) Law and Inequality: Journal 
of Theory and Practice 341, 348. 
48 Sandra Fredman and Beth Goldblatt, ‘Gender Equality and Human Rights’, UN Women (Discussion Paper, 13 
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BUKTON V TOUNESENDE: HOW MODERN 
CONTRACT LAW BEGAN ON THE HUMBER* 

SEP YAZDANSHENAS  
I INTRODUCTION  

As a first-year law student learning about Australian contract law and its complexity, I couldn’t 
help but wonder: Where did modern contract law originate? Where did it all begin? This short 
article will discuss the 1348 case of Bukton v Tounesesende,1 more famously known as the 
Humber Ferry Case, and how the judgment of the King’s Bench in this case, concerning the 
action of trespass and trespass on the case, has influenced frame modern contract law.   

II THE MEDIEVAL LEGAL CONTEXT  

References to the Humber Ferry Case are easily found in modern law textbooks,2 as it set the 
grounds on which modern contract and tort law developed.3 To understand the context of this 
case, we must first refer to the 13th, 14th and 15th centuries, during which there were three 
common law courts in England: the Common Pleas, the King’s Bench, and the Exchequer. This 
article will focus on the former two courts. The Court of Common Pleas heard litigation 
involving land and civil actions that did not interest the King, including disputes between an 
employee and the employer. The King’s Bench, on the other hand, only heard criminal and 
civil matters that came to the King’s attention and matters that challenged the decision of the 
lower courts.  

Within these courts, early forms of personal or civil actions included covenant (an agreement 
or contract); debt (actions to recover a certain amount); detinue (wrongfully taken goods or 
property); and account (recovering money owed)4. These actions enabled a plaintiff to pursue 
and recover damages by bringing the defendant to court. However, the plaintiff generally 
needed to show a written deed as evidence that the promise was made. If there were no written 
deeds, the defendant could ‘wage his law’ using 11 compurgators (oath-helpers) who could 
swear that the defendant did not owe.5 This was a simple — but arguably flawed — process, 
as ‘[t]he oath-helpers were available for hire in the central royal courts.’6   

A plaintiff could also use the action of ‘trespass’ if there was a transgression (transgressio) 
done and ‘the wrongful act’ had ‘directly cause[d] harm’.7 For example, if a person punched 

 
* Submitted for assessment HIS1115 
1 Bukton v Tounesende (1348) B&M 358.  
2 David Ibbetson, A Historical Introduction to the Law of Obligations (Oxford University Press, 2001) 46.  
3 Hon T F Bathurst, The History of Contract Law (Supreme Court Of New South Wales, November 2016) 15.  
4 Charles Donahue Jr, ‘The Modern Laws of Both Tort and Contract : Fourteenth Century beginnings ?’ (2017) 
40(1) Manitoba Law Journal 9, 20. (‘Donahue Jr')  
5 Ibid.   
6 Ibid.  
7 Prue Vines, Law and Justice in Australia : Foundations of the Legal System (Oxford University Press, 3rd ed, 
2013) 363.  
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another in the face (assault) that would be considered trespass against a person. Conversely, 
the action of trespass required a breach of the King’s peace (‘the protection guaranteed by the 
monarch to certain people, as those employed on royal business, travelling on the highway, 
etc’8), as well as force of arms (the use of force including weapons). Therefore, a person could 
bring an action of trespass, only if it breaches the king’s peace.9  

But what if someone failed to carry out their promise or had done it poorly and caused injury 
or damage? In the 14th century, the common law courts introduced ‘trespass on the case’.9 This 
new type of trespass did not require an alleged breach of the King’s peace or force of arms.11 
This is an important recognition by the royal courts as this was the first action that brought a 
new sense of liability and negligence, giving protection to people, their goods and property 
from people who failed to carry out their promise or when they have carried out their promise 
poorly.10  

By the 15th century, pleadings for the action of trespass on the case included the expression 
‘super se assumpsit et fideliter promisit’, meaning ‘took upon himself and faithfully 
promised’.11 In other words, assumpsit could give damages, or offer recovery for the damages 
done, where the defendant failed to or poorly carried out ‘his undertaking (assumpsit) or 
promise to the plaintiff’.12 This was an important development for three reasons. First, trespass 
no longer required a written deed and could also include cases where there might have been an 
implied promise. Secondly, the action covered nonfeasance, that is, not doing something. 
Thirdly, the action also included misfeasance — a wrongful act — such as a veterinary surgeon 
negligently killing a horse.13  

III THE CASE  

In 1348, John de Bukton (the plaintiff) filed a bill of complaint alleging trespass against 
Nicholas atte Tounesende (the defendant) in the King’s Bench when it came to York on circuit. 
In November 1346, the defendant had undertaken (assumpsit) to safely ferry the plaintiff’s 
mare across the River Humber in Yorkshire. A significant tidal estuary located on the east coast 
of Northern England, the Humber defines the boundary between the counties of Yorkshire and 
Lincolnshire. The defendant, against the plaintiff’s ‘will’,14 ‘overloaded his boat with other 
horses’ causing the plaintiff’s mare to ‘perish’.15   

 
8 Oxford English Dictionary Online (online at 12 May 2021) ‘Peace’ (def 9). 9 
Donahue Jr (n 3) 21.  
9 AWB Simpson, A History of the Common Law of Contract: The Rise of the Action of Assumpsit,  
(Oxford University Press, 1975) 215. See also John Baker, Introduction to English Legal History 
(Oxford University Press, 5th ed, 2019) 199-200 (‘Simpson’) 11 Donahue Jr (n 3) 13-14.  
10 Ibid.   
11 Simpson (n 10) 350–1. See also John Baker, Introduction to English Legal History (Oxford University Press, 
5th ed, 2019) (‘Baker’) 350–1.  
12 Vines (n 5).  
13 Baker (n 13) 350, 351.  
14 Albert Kiralfy, ‘The Humber Ferryman and the Action on the Case’ (1953) 11(3) Cambridge Law Journal 
422.  
15 Boston University School of Law, ‘Legal History: The Year Books’ (Record Details Bukton v Tounesende 
1348).   
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Richemund, the defendant’s advocate, argued that this case was a matter of covenant ‘rather 
than by way of trespass’.16 If the Court agreed with Richemund, there would be no case to 
answer given the lack of a written deed. However, the judges of the King’s Bench sided with 
Bukton and found that Tounesende ‘did the plaintiff a trespass’.17 This ruling was made despite 
there being no written deed, no allegations of breaching the King’s peace and certainly no force 
of arms (without vi et armis).18 As Sir John Baker notes, this was the ‘first known case’ where 
the King’s Bench imposed liability on someone for carrying out a promise ‘badly’.19  

It was unusual for the King’s Bench to hear this matter because it did not seem to  

‘interest’ the King, at that time Edward III. The question remains then: why did the itinerant 
King’s Bench hear this matter in York? Donahue speculates that, because the Humber was part 
of the ‘king’s highway’, the case was of interest to the King and was therefore properly brought 
before the King’s Bench.20  

IV CONCLUSION  

In closing, you can see how far the common law of contract has come since the Humber Ferry 
Case of 1348. The case set the grounds upon which the modern contract law that we practise 
today could develop. Today, we make verbal agreements (simple contracts), written deeds 
(written contracts under seal) and even implied contracts (calling a taxi), knowing the law will 
protect us and our property by imposing liability where there is a breach. Nevertheless, the 
development of contract law was a slow process, and it is still evolving.   

  

 
16 Ibid.   
17 Ibid.  
18 Ibid.  
19 Baker (n 13) 351.  
20 Donahue Jr (n 1) 20.  
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SMART CONTRACTS – THE FUTURE OF 
CONSTRUCTION CONTRACTS, OR MERE 

HYPE?* 
TOBY O’BRIEN 
I ABSTRACT 

This paper discusses the applicability of smart contracts, in their current form, to the 
construction industry in Australia. The current state of smart contracts provides potential 
advantages concerning the efficient transfer of payments, removal of ambiguity within 
agreements, and the transparency that is afforded by a public blockchain. While one may 
envisage the positives of smart contracts as wanted reforms to contracts, the flexibility 
potentially applied to construction contracts, as well as complicated existing agreements, 
generally do not mesh with the current capabilities of smart contracts. Additionally, issues 
relating to the value of blockchain tokens currently lack the stability to provide a consistent 
remuneration method. 

II WHAT ARE SMART CONTRACTS? 

Smart contracts were first envisaged by Nick Szabo in 1994, conceptualised as ‘a computerised 
transaction protocol that executes the terms of a contract’.1 From the initial concept of 
transforming a contract into a protocol that can be comprehended by computers, the 
development and adoption of blockchain and associated technologies have provided a platform 
for smart contracts to exist.  

Blockchain provides a system of trust between untrusted parties, as cryptographically verified 
data is replicated and distributed to network members, allowing for cross verification of the 
contents of the chain of all transactions.2 Haber and Stornetta described the initial concept of 
using cryptography and linking of records to create a chain of transactions for trust.3 From this 
conceptual framework, the first implementation of such a system with widespread adoption 
was the digital cryptocurrency Bitcoin, where the blocks represent transactions with the 
currency. At the same time, the trustless verification aims to ensure the validity of currency 
tokens, known as avoiding ‘double-spending’.4 

 
* Submitted for Assessment LAW3473 
1 Nick Szabo, ‘Smart Contracts’ (Web Page, 1994) 
<http://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Literature/LOTwinterschool2006/szab
o.best.vwh.net/smart.contracts.html>. 
2 Konstantinos Christidis and Michael Devetsikiotis, ‘Blockchains and Smart Contracts for the Internet of 
Things’ (2016) 4 IEEE Access 2292, 2292–3. 
3 Stuart Haber and W Scott Stornetta, ‘How to Time-Stamp a Digital Document’ (1991) 3(2) Journal of 
Cryptology 99, 101–6. 
4 Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System (Discussion Paper, 31 October 2008) 1 
<https://bitcoin.org/bitcoin.pdf>. 
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From this blockchain implementation designed to allow currency transactions between parties 
without a trusted third-party intermediary, alternative implementations have allowed for the 
storage and execution of computer code within the blockchain itself.5 This extension then 
allows for one to trigger the code with a transaction, and therefore executing the actions 
associated with the stored code.6 This code is analogous to a contract, with the parties able to 
execute the code upon a specific trigger, which would then execute the expected action based 
on the smart contract terms, such as transferring tokens as payment on delivery of goods or 
services.7 

As this contract is defined in computer code, rather than written in a human-readable language, 
the outcome of execution is predetermined and unable to be modified.8 With the fixed nature 
of outcomes from the smart contract execution, the potential for disputes concerning outcomes 
is eliminated, providing that the contract caters for all possible outcomes for the available 
inputs.9 Beyond the predetermined outcomes of the contract avoiding avenues of dispute, 
storage of the contract is on the blockchain itself. Due to the replication of the blockchain to 
network participants, replication of the smart contract occurs. As such, the contract exists on 
participant devices and can be examined by those accessing the blockchain network.10 Once 
the smart contract exists, the distributed nature and readability of the function ensure that the 
parties are unable to refute the existence of, or their liabilities, agreed to under the contract. 

III ISSUES WITH CONSTRUCTION CONTRACTS IN AUSTRALIA 

A Standard Form Contracts 

The construction industry in Australia relies heavily on standard form contracts. This 
suggestion is demonstrated with University of Melbourne research from 2014, finding that 
existing standard form contracts were the basis of 68% of contracts.11 However, while this 
majority usage of standard form contracts exists within the Australian construction industry, 
the same survey further found that 54% of respondents suggested that no standard form was 
usable without significant amendment.12 Discussion from Glynn further reiterates the fact that 
these standard form contracts are commonly amended, with amendments including extension 
of time clauses, delay damages, site conditions, payment, variations, and warranties as to 
quality.13 The case of Re Multiplex Constructions Pty Ltd provides evidence of what may occur 
when these standard form contracts are modified, with the amendments initially being held to 

 
5 Christidis and Devetsikiotis (n 2) 2296. 
6 Ibid 2296–7. 
7 Reggie O’Shields, ‘Smart Contracts: Legal Agreements for the Blockchain’ (2017) 21 North Carolina Banking 
Institute 177, 179. 
8 Christidis and Devetsikiotis (n 2) 2297. 
9 Ibid. 
10 Ibid. 
11 John Sharkey et al, Standard Forms of Contract in the Australian Construction Industry (Research Report, 
Melbourne Law School, June 2014) 4 
<https://law.unimelb.edu.au/__data/assets/pdf_file/0007/1686265/Research-Report-Standard-forms-of-contract-
in-the-Australian-construction-industry.pdf>. 
12 Ibid 17. 
13 Mark Glynn, ‘Construction Contracts - Avoiding the Pitfalls’, ACA - Association of Consulting Architects 
Australia (15 September 2017) <https://aca.org.au/article/construction-contracts-the-facts>. 
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alter the meaning of the term ‘after the delay occurs’;14 however, an appeal overturned this 
decision. With the large number of standard form contracts requiring amendment, this 
demonstrates that the standard form provides a common starting point, rather than a ready to 
use contract. As such, there is a large amount of space in the area for negotiation on contracts, 
and any changes to the current environment would either need to simplify negotiation or 
provide standard forms that are less likely to require modification. 

B Contract Interpretation 

It is a generally accepted tenet of contract law that interpretation of the written contract uses 
the words of the contract alone without reliance on extrinsic evidence; also known as the parol 
evidence rule. However, exceptions to this rule include the use of extrinsic evidence where the 
contracts are not entirely in writing,15 or where the court is dealing with ambiguity within the 
contract terms itself.16 With interpretation providing a general cause for disagreement in 
contract law more widely, this is an area of concern for construction contracts in Australia. The 
case of Surfstone Pty Ltd v Morgan Consulting Engineers Pty Ltd allowed for the referral to 
industry guidelines to form part of a contract, without explicitly being listed in the primary 
contract.17 Beyond the reference to industry standards, the court may also read implied terms 
into the contract, where it determines that it is ‘so important that it is necessary to give effect 
to the presumed intentions between the parties’.18 These terms may include those ‘implied by 
operation of a statute, those implied in all circumstances (including the express terms of the 
contract) and terms held to be implied to give business efficacy to the contract’.19 An example 
of this may be the implied duty of good faith.20 With the potential for court interpretation to go 
beyond the mere written words on the contract itself, into either secondary documents, or to 
implications held by the court to exist without requiring articulation, any progress within 
construction law must ensure that new methods can account for the potential for interpretation 
to occur beyond the contract itself where ambiguities may exist. 

C Scope Variations 

A common concern with construction contracts is the potential for variations to occur after the 
commencement of works. The standard form contract AS 2124-1992 provides as part of the 
standard terms, the ability for the superintendent to direct the contractor to vary the work agreed 
to under the contract itself, with an example of these terms found in the case Wunda Projects 
Australia Pty Ltd v Kyren Pty Ltd.21 Such variations may go beyond the original scope of the 
contract, and as such may have time and cost implications on the construction works. Michael 
Christie SC, in his review of Construction Contract Variations, quoted Building and 
Construction Contracts in Australia, which states that ‘[t]he ever-present variation is probably 

 
14 Re Multiplex Constructions Pty Ltd (1997) 14 BCL 162, 167. 
15 Couchman v Hill [1947] KB 554. 
16 Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451, 461–2 [22]. 
17 Surfstone Pty Ltd v Morgan Consulting Engineers Pty Ltd [2016] QCA 213, [48]. 
18 Construction Law Made Easy (online at 19 May 2020) ‘Implied Term’. 
19 Ibid. 
20 Bundanoon Sandstone Pty Ltd v Cenric Group Pty Ltd (2020) 35 BCL 354. 
21 Wunda Projects Australia Pty Ltd v Kyren Pty Ltd [2010] SADC [148]. 
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the most common ingredient in disputes between parties to building contracts’.22 From this 
concept, one can take the variation as a significant source of contention, and therefore 
something that must be catered for in any modification to the current landscape of construction 
contracts. 

IV BENEFITS OF SMART CONTRACTS 

A Transparency of Agreement 

For the smart contract to exist, it must be agreed to by the parties, and exist on the blockchain.23 
Due to the distributed and immutable concept of the blockchain, only a single agreed revision 
of the mutually agreed contract exists.24 With mutual consent required to initiate the contract, 
this removes the potential for dispute regarding terms of the agreement and therefore avoid the 
battle of the forms that may occur when exchanging standard form contracts.25 Further to the 
clarity provided by a single instance of the agreement, the implementation of the blockchain 
may allow for reading by network participants.26 By providing a single source of truth, the 
agreement then exists in an indisputable space, and as such would improve the ability to enforce 
agreements without dispute as to their terms.27 

B Self-Enforcing 

The concept of the smart contract being self-enforcing stems from the concept of computer 
code automatically executing based on the inputs and coding of the contract itself.28 Once the 
code is executed, either via an accepted input, or the reaching of a specific time, the computer 
system will automatically complete the associated output for the input, such as the transfer of 
tokens representing value.29 The automated nature of enforcing the obligations of the contract 
removes the requirement for the payment to occur after the parties have agreed that the contract 
is complete, and therefore would limit the interaction of third parties to transfer payments and 
allow faster settlement of debts.30 As the computer nodes hosting the blockchain enforce the 
performance of the contract, the contract no longer can be terminated by the participants to the 

 
22 Michael Christie SC, ‘Book Reviews’ (2016) 32 Business and Construction Law Journal 68, 70. 
23 O’Shields (n 7) 179. 
24 Ibid 187. 
25 ‘How a Legally Binding Contract Is Formed’, Construction Law Made Easy 
<http://www.constructionlawmadeeasy.com/chapter1>. 
26 O’Shields (n 7) 180; Christidis and Devetsikiotis (n 2) 2297. 
27 Christidis and Devetsikiotis (n 2) 2297. 
28 Eliza Mik, ‘Smart Contracts: Terminology, Technical Limitations and Real World Complexity’ (2017) 9(2) 
Law, Innovation and Technology 269, 280. 
29 Max Raskin, ‘The Law and Legality of Smart Contracts’ (2017) 1 Georgetown Law Technology Review 305, 
322; Mik (n 28) 280–1; Tanel Kerikmäe and Addi Rull (eds), The Future of Law and ETechnologies (Springer 
International Publishing, 2016) 127, 134. 
30 Mark Giancaspro, ‘Is a “Smart Contract” Really a Smart Idea? Insights from a Legal Perspective’ (2017) 
33(6) Computer Law & Security Review 825, 827. 
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contract and therefore would avoid the judicial enforcement of a traditional contract where the 
agreement is unfulfilled.31 

C Certainty of Outcomes 

For a smart contract to operate, the contract must be reduced to and expressed in a computer 
programming language compatible with the blockchain on which it operates.32 Due to the 
nature of computer programming, as opposed to natural language, ambiguity is unable to exist, 
as the logical operation of the computer cannot handle the ambiguous scenario.33 From this 
logical standpoint, the smart contract must handle any possible outcome of the contract.34 With 
the code of the smart contract expressing all possible outcomes, it is possible to suggest that 
all parties to the contract are confident of the outcomes, regardless of the circumstance in which 
the contract operates.35 

V ISSUES WITH SMART CONTRACTS 

A Immutability 

The immutability of the smart contract, otherwise known as the inability to modify the contract 
once enacted, may appear to be a benefit. This benefit, which also manifests partially in the 
transparent and self-enforcing nature of the smart contract, also serves to prevent actions taken 
with traditional contracts. Without the ability to modify the contract, or prevent the execution 
of it, parties may find themselves placed in an inefficient situation. Werbach and Cornell give 
the example of a contract between a builder and a carpenter, whereby the optimal outcome of 
a breach may not be the outcome contemplated by the smart contract.36 As stated by Mik, ‘both 
parties retain the ability to decide whether to fulfil their obligations and whether to exercise 
their rights’.37 The inability for the recipient to accept imperfect performance may then lead to 
the termination of the smart contract, rather than accepted as sufficient to meet the terms of the 
contract.38 

B Explicit Nature 

The smart contract provides certainty of outcomes but can only do so by dismissing the 
ambiguity that computers are unable to handle. The ambiguity contained within traditional 
contracts is not necessarily a reflection of the inadequacies of the drafter.39 Instead, it may be 
intentional, whether to allow for flexibility in what may constitute performance or some other 

 
31 Kevin Werbach and Nicolas Cornell, ‘Contracts Ex Machina’ (2017) 67 Duke Law Journal 313, 331–2, 335; 
Kelvin FK Low and Eliza Mik, ‘Pause the Blockchain Legal Revolution’ (2020) 69(1) International and 
Comparative Law Quarterly 135, 167. 
32 Mik (n 28) 287. 
33 Raskin (n 29) 325. 
34 Ibid 326. 
35 Giancaspro (n 30) 834; Raskin (n 29) 326. 
36 Werbach and Cornell (n 31) 366. 
37 Mik (n 28) 282–3. 
38 Ibid 283. 
39 Ibid 292. 
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form of latitude for what constitutes the completion of the contract.40 This issue is similar to 
the issues exposed by the immutability of the smart contract, in that one is unable to exercise 
specific options that may be deemed acceptable to the parties, but not to the rigid interpretation 
of the smart contract. 

C Network Reliance 

For the distributed nature of the blockchain to provide replication and redundancy, transactions 
are required to be authenticated by participating computers.41 While not all implementations 
utilise the same method of deciding which blocks should be added to the distributed chain, the 
requirement for consensus remains.42 Potential threats of bad actors exist depending on 
implementation, where an attack by the majority of the network could force the decision of the 
blocks to add to the chain.43 One may diffuse this potential threat with alternative algorithms; 
however, this may leave the network exposed to a lack of participants. A lack of participation 
may lead to the potential for the network to be compromised. 

D Token Value 

As described by Low and Mik, for the self-enforcing nature of the smart contract to exist, ‘it 
must have access to the means of performance’.44 While this statement seems obvious at face 
value, it points to a significant potential issue with the current state of smart contracts. 
Regardless of the blockchain implementing the smart contract, the means of performance can 
only extend to ‘on-chain assets’45 that can be manipulated by the blockchain. As such, the 
transfer would exist as chain tokens, rather than a controlled national currency, or some other 
physical asset. This use of blockchain tokens may present an issue for long-running smart 
contracts, as costing would exist in a currency separate to the payment method. As the two 
major cryptocurrencies, Bitcoin and Ether have seen dramatic swings in value compared to 
currencies such as the Australian Dollar.46 As an example of this, the traded value of Bitcoin 
has fluctuated approximately 31% in the past 30 days.47 While the smart contract may not exist 
on the Bitcoin blockchain, the value of the token will pose difficulties in accurately valuing a 
self-executing contract. 

E Contract Trigger Data 

The self-enforcing nature of the smart contract may require information from a data source, 
rather than the agreement of the parties, to execute.48 It is possible to look at such a data source 

 
40 Ibid. 
41 O’Shields (n 7) 180. 
42 Christidis and Devetsikiotis (n 2) 2294. 
43 Ibid; Low and Mik (n 31) 143–4. 
44 Low and Mik (n 31) 171. 
45 Ibid 29. 
46 Paraskevi Katsiampa, ‘Volatility Co-Movement between Bitcoin and Ether’ (2019) 30 Finance Research 
Letters 221. 
47 ‘Bitcoin (BTC) Historical Data’, CoinMarketCap <https://coinmarketcap.com/currencies/bitcoin/historical-
data/>. 
48 Mik (n 28) 294; Low and Mik (n 31) 29. 
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as weather data, or share prices, where the data exists in a form allowing it to flow into the 
smart contract for determination.49 In such cases, the data can trigger actions within the smart 
contract. However, the potential exists for a contract to regard matters that are not 
computationally verifiable, and therein remove the self-executing nature of the smart 
contract.50 As such, this may limit the usability of the smart contract to matters which are 
verifiable by a computer alone and therefore prevent widespread implementation of smart 
contracts. 

VI THE APPLICATION OF SMART CONTRACTS TO 
CONSTRUCTION 

Based on the issues identified for construction contracts in Australia, as well as the positive 
and negative items discussed regarding smart contracts generally, one can conclude regarding 
the applicability of smart contracts to the construction industry. 

A Standard Form Contracts 

As discussed, the construction industry has a heavy reliance on standard form contracts; 
however, there is a general application of modifications to these as the situation requires. The 
complexity of these contracts may lead to interpretation issues for the courts,51 and therefore 
provide a complex challenge to be successfully reduced to code without bugs or 
misinterpretation.52 There is potential for the reinvention of existing standard form contracts 
into standard form smart contracts; however, the difficulty in successful legal modification 
would still exist. The shift would be from lawyer to programmer, with the same potential issues 
of drafting existing in the smart contract, along with the potential to introduce unwanted 
outcomes due to the loss of generally accepted legal ambiguities.53 Due to the emerging nature 
of the technologies, wholesale replacements of existing standard form contracts would be 
difficult to achieve. 

B Contract Interpretation 

The Australian courts have demonstrated a willingness to read implied terms, and secondary 
agreements, into construction contracts where required.54 Implied terms, such as good faith, 
are the antithesis of the explicit nature of smart contracts, as pure logic cannot handle such 
ambiguity.55 Furthermore, if the court is willing to import additional terms and agreements in 
comprehending the contract, the self-enforcing nature of the contract may lead to issues, where 

 
49 Giancaspro (n 30) 833. 
50 Karen EC Levy, ‘Book-Smart, Not Street-Smart: Blockchain-Based Smart Contracts and The Social 
Workings of Law’ (2017) 3 Engaging Science, Technology, and Society 1, 11. 
51 Re Multiplex Constructions Pty Ltd (n 14). 
52 Mik (n 28) 288–90. 
53 Low and Mik (n 31) 172. 
54 Surfstone Pty Ltd v Morgan Consulting Engineers Pty Ltd (n 17). 
55 Low and Mik (n 31) 172. 



USQ Law Society Law Review Toby O’Brien Winter 2021 

 174 

payments for complete smart contracts would then need to be reversed based on claims relating 
to implied terms that that are incomprehensible to the smart contract code. 

C Scope Variations 

The immutable nature of smart contracts provides little to no ability to allow for scope 
variations, something that is handled even within the current standard form contracts. The 
inability to allow for variations, regardless of the nature of the variation, would lead to 
situations of smart contracts terminating, rather than parties being free to accept changes, 
delays, or other modifications to the contract as the project evolves.56 

D Self-Enforcing Contracts 

The self-enforcing nature of the smart contract may be useful within portions of the 
construction industry, as this may alleviate issues relating to payments.57 Payments would 
occur as the contract executes, although this comes with caveats. The ability to self-enforce 
would require ‘on-chain assets’58 to transfer, funded by the recipient of goods or services under 
the contract. Not only would one need to agree to use such tokens as payment, but the current 
situation of value volatility brings difficulty in assigning fair values to the smart contracts 
themselves. If the self-enforcing nature is removed from the smart contract due to the use of 
‘off-chain assets’59 for remuneration, the potential for payment delays returns, and negates the 
benefit of the smart contract. 

E Contract Trigger Data 

The utopian view of the smart contract draws upon the potential of IoT sensors to feed data 
into smart contracts.60 While the potential for such data exists, it is not at a complete 
replacement for data that is not computationally verifiable.61 Additionally, the parties to the 
contract may agree that delivered work constitutes performance, despite not explicitly meeting 
the standards agreed to in the smart contract. With such limitations, it may be difficult to 
algorithmically decide that performance is complete concerning an entire construction project. 
The opportunity may exist for certain portions of the overall contract to exist as smart contracts, 
where sensors could verify performance. 

  

 
56 Mik (n 28) 283. 
57 Tracey Summerell and Mark Macaulay, ‘Smart Contracting Technology Is Ready for Use’ (2020) (190) 
Australian Construction Law Newsletter 38, 39; Jun Wang et al, ‘The Outlook of Blockchain Technology for 
Construction Engineering Management’ (2017) 4(1) Frontiers of Engineering Management 67, 71. 
58 Low and Mik (n 31) 171. 
59 Ibid. 
60 Christidis and Devetsikiotis (n 2) 2298–9. 
61 Levy (n 50) 11. 
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VII CONCLUSION 

Smart contracts provide the potential to alter the accepted norms of contracts, with concepts 
such as transparency, self-enforcement and outcome certainty. However, the immaturity of the 
underlying technologies, as well as the conceptual implementations, limits the potential to 
replace traditional methods of contracts completely. The construction industry may be able to 
utilise smart contracts in certain areas where computationally verifiable outcomes exist; 
however, due to the complex nature of construction projects, these may be difficult to 
implement widely. 
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CONSTRUCTION DELAYS, EOT’S, TIME BARS, 
LIQUIDATED DAMAGES AND THE 

SUPERINTENDENT’S OBLIGATIONS – 
UNDERSTANDING THE IMPLICATIONS OF 
DELAYS CAUSED BY THE PRINCIPAL AND 
THE OPERATION OF THE ‘PREVENTION 

PRINCIPLE’ 
JASON AUDSLEY 

I INTRODUCTION 

In construction, time is money. Delays to the completion of a building project can be costly, 
but which party to the contract is liable for the cost of those delays is almost always a source 
of contention. 

Typically, a construction contract will provide a provision for a principal1 (or head contractor 
in the case of a builder and sub-contractor relationship) to deduct from the contract sum 
liquidated damages, should a contractor (or subcontractor as the case maybe) fail to achieve 
completion by the date stated in the contract.  

Almost all modern-day construction contracts will contain a provision for an extension of time 
(‘EOT’) for certain delays that occur during the build. These are outside the immediate control 
of the contractor and afford protection to the principal’s rights to liquidated damages for late 
completion. Consequently, many principals have sought to narrow a contractor’s entitlement 
to an EOT using various contractual methods including provision of strict notification periods, 
implementing time bar restrictions and attempting to exclude judicial doctrines such as the 
‘prevention principle’ providing a minefield through which the administrator of the contract, 
or superintendent, must navigate.  

This essay explores some of the methods that the principal has sought to rely upon to minimise 
the entitlement of a contractor to an extension of time and the judicial outcomes of those 
arguments. 

 
1 The terms ‘Principal’, ‘Head Contractor’ and ‘Owner’ are used interchangeably throughout this essay but 
generally refer to the ‘Master’ in a master / servant contractual relationship. Conversely, the terms contractor or 
subcontractor refer to the ‘servant’ in the contractual context. 
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II THE PREVENTION PRINCIPLE AND DELAYS BY THE PRINCIPAL  

The application of the prevention principle arises when the principal commits an act that 
prevents the contractor from completing their contractual obligations by the contract 
completion date.2  

In the seminal case of Peak Constructions (Liverpool) Ltd v McKinney Foundations Ltd,3 
Salmon LJ stated: 

‘I cannot see how, in the ordinary course, an employer can insist on compliance with a 
condition if it is partly his own fault that it cannot be fulfilled.’4 

Rolfe J in his judgement in Turner Corporation Ltd v Co-ordinated Industries Pty Ltd 5 gave 
a comprehensive definition of the prevention principle, which was affirmed by Bailey J in 
Gaymark Investments Pty Ltd v Walter Constructions Pty Ltd,6 by stating:  

‘Essentially it [the prevention principle] is that a party to the contract has been 
prevented from fulfilling its contractual obligations by virtue of conduct of the other 
party. The consequence is said to be that the 'preventing party' cannot rely upon the 
failure by the other party to comply with its contractual obligations, even if the other 
party is otherwise in breach so that it could not have complied with its contractual 
obligations in any event. It is said this flows from a generally stated principle that a 
party cannot benefit from its own wrong.’7 

Further in Spiers Earthworks Pty Ltd v Landtec Projects Corporation Pty Ltd [No 2]8 Mc Lure 
P stated that: 

‘The essence of the prevention principle is that a party cannot insist on the performance 
of a contractual obligation by the other party if it itself is the cause of the other party's 
non-performance.’9  

His honour went on to characterise the prevention principle ‘as a particular manifestation of 
the obligation to cooperate implied as a matter of law in all contracts.’10 

 
2 Jeremy Goggins, ‘The application of the Prevention Principal in Australia – Part One’ (2009) Australian 
Construction Law Bulletin 30. 
3 Peak Constructions (Liverpool) Ltd v McKinney Foundations Ltd (1970) 1 BLR 111 (‘Peak’). 
4 Ibid 121.  
5 Turner Corporation Ltd v Co-ordinated Industries Pty Ltd (1994) 11 BCL 202 (‘Turner’). 
6 Gaymark Investments Pty Ltd v Walter Constructions Pty Ltd (1999) 16 BCL 449, [53] (‘Gaymark’). 
7 Ibid; Turner (n 5) 212; see also Damien Cremean, Michael Whitten and Michael Sharkey, Brooking on 
Building Contracts (LexisNexis Butterworths, 5th ed, 2014) 101, [6.8]. 
8 Spiers Earthworks Pty Ltd v Landtec Projects Corporation Pty Ltd [No 2] [2012] 287 ALR 360 (‘Spiers’). 
9 Ibid [47]; see also Probuild Constructions (Aust) Pty Ltd v DDI Group Pty Ltd [2017] NSWCA 151, [114] 
(’Probuild’). 
10 Spiers (n 8) [47]; see also CMA Assets Pty Ltd (formally known as CMA Contracting Pty Ltd) v John Holland 
Pty Ltd [No 6] [2015] WASC 217, [863] (‘CMA Assets’). 
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The Peak11 decision paved the way for contractors to escape the application of liquidated 
damages for any act, even those trivial or unimportant in nature, caused by the principal.  

However, the Courts in the later decisions such as Turner12 and Gaymark13 have appeared to 
have narrowed the view of the application of the prevention principle to only be enlivened 
should the contract not specifically provide a remedy for the delay, with Rolfe J stating in 
Turner14:  

Whilst the so-called principle may be stated in general terms it seems to me it can only 
have that application, usually, in circumstances where the contract does not provide for 
the effect of breach causing prevention.15 

Thus, in the absence of a contractual mechanism to extend time by the cause of the delay, the 
obligation for the contractor to achieve completion by the agreed date to a new date, is replaced 
with an obligation to achieve completion within a reasonable time only,16 or time is to be set 
‘at large’.17 

It is also important to note that the prevention principle has no application to a delay that is not 
caused by the principal, or a contractor caused delay.18 

III EXTENSION OF TIME (‘EOT’) PROVISIONS 

Since Peak,19 most construction contracts20 now provide a two-step provision for a contractor 
to be awarded and extension of time (‘EOT’) for practical completion.  

First, an event, commonly defined as a qualifying cause of delay, must occur. Second, the 
contractor must provide a written claim to the superintendent for an EOT which outlines the 
cause of the delay and the amount of time that the contractor is delayed.21  

A Qualifying cause of delay 

For the first limb of the EOT clause to operate, an agreed event must occur. The definition of 
the event is often varied to either narrow or broaden the scope of the criteria that must be 
satisfied. 

 
11 Peak (n 3). 
12 Turner (n 5). 
13 Gaymark (n 6). 
14 Turner (n 5). 
15 Ibid 212; Gaymark (n 6) [53]. 
16 Gaymark (n 6) [50]; CMA Assets (n 10) [864].  
17 Multiplex Constructions (UK) Ltd v Honeywell Control Systems Ltd (No 2) [2007] EWHC 447, [48]. 
18 Spiers (n 8) [48]. 
19 Peak (n 3). 
20 For example: Australian Standard AS4000-1997 General Conditions of Contract, 34; AS4902-2000 General 
Conditions of Contract, 34; Australian Building Industry Contract Simple Works 2018 (ABIC SW 2018), L. 
21 Philip Davenport and Helen Durham, Construction Claims (Federation Press, 3rd ed, 2013) 112. 
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The Australian Standard AS 4000 – 1997 defines a qualifying cause of delay as: 

a) any act, default or omission of the Superintendent, the Principal or its consultants, 
agents or other contractors (not being employed by the Contractor); or 

b) other than: 

i. a breach or omission by the Contractor; 

ii. industrial conditions or inclement weather occurring after the date for 
practical completion; and 

iii. stated in Item 23;22 

Often the definition of a qualifying cause of delay is amended to include events such as 
inclement weather, variations, authority approvals and other such matters. The definition can 
also be narrowed to specifically exclude certain acts disentitling the contractor from an 
extension of time, including those committed by the principal. 

B Notice provisions and time bars 

To enable the second limb of the EOT clause to operate, the contractor must provide a notice 
to the Superintendent of: 

a) an intention to claim an EOT; 

b) the extent of the delay; and  

c) causation.  

Often, the time frame to provide the notice is varied to shorten the period when the contractor 
must provide the notice to the Superintendent. 

Further, it is has become evident, such as in Gaymark,23 that in an attempt to further narrow 
the scope of entitlement to an EOT, drafters of modern construction contracts seek to disentitle 
a contractor from an EOT if the notice provisions are not strictly complied with.  

Clause SC19.1 in the Gaymark24 contract outlined the requirements of the notice required to 
be given to the Superintendent while clause SC19.2 stated: 

‘The contractor shall only be entitled to an extension of time for Practical Completion 
where: 

 
22 Standards Australia, AS4000-1997 General Conditions of Contract, 1; Ian Bailey and Matthew Bell, 
Understanding Australian Construction Contracts (Thomson Reuters, 2008) 155. 
23 Gaymark (n 6). 
24 Ibid. 
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… 

(b) the Contractor: 

… 

has complied strictly with the provisions of subclSC19.1 and in particular has given the 
notices required by subclSC19.1 strictly within the manner and within the times 
stipulated by that sub-clause; 

… ‘25 

In CMA Assets,26 CMA provided John Holland multiple notices of delay when it became aware, 
by way of a programme issued by John Holland to CMA, that the works would be delayed, 
specifically in relation to a shiploader. CMA conceded that the notices were not made in strict 
accordance with the contract timing provisions, however argued that John Holland only needed 
to be aware of the ‘likelihood’ of the delay and, that the delay was wholly in the control and 
knowledge of John Holland themselves.27  

In his judgement, Allanson J found that CMA’s failure to adhere strictly with the conditions 
precedent as required by the contract entitled John Holland to reject CMA’s claim.28 

Similarly, in Lucas Earthmovers v Anglogold Ashanti Australia Limited,29 the contract 
provided a strict time bar for the submission of contract notices. Clause 30(c) relevantly states:  

‘… the contractor will have no right to submit any claim… unless the contractor has 
given … notice in writing not later than 30 days after the first occurrence of the 
events…’30  

Enforcing such time bars is perceived to be incredibly harsh by contractors as the sole reason 
for dismissing a claim for an EOT. An often quoted qualification is that of Barwick CJ in Port 
Jackson Stevedoring Pty Ltd v Salmond & Spraggon (Aust) Pty Ltd,31 where his honour stated: 

‘The relevant law as to the enforceability of a time limitation clause, in my opinion, is 
not in doubt and needs no detailed exploration. … a time limitation [clause] should be 
construed strictly, they are of course enforceable according to their terms unless their 
application according to those terms should lead to an absurdity or defeat the main 

 
25 Ibid [58]. 
26 CMA Assets (n 10). 
27 Georgia Quick and Adam Firth, ‘No Notice, No Relief – CMA Assets Pty Ltd v John Holland Pty Ltd’ (2015) 
Australian Construction Law Bulletin 106. 
28 CMA Assets (n10) 302 [394]; 304 [414]-[416]. 
29 Lucas Earthmovers v Anglogold Ashanti Australia Limited [2019] FCA 1049. 
30 Ibid 491. 
31 Port Jackson Stevedoring Pty Ltd v Salmond & Spraggon (Aust) Pty Ltd (1978) 139 CLR 231. 
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object of the contract or, for some other reason, justify the cutting down of their 
scope.’32 

It was successfully argued in Exxon Coal v Chadtech33 that it would be absurd to deny a claim 
arising out of a principal’s instruction solely because of a failure of the contractor to give 
notice.34  

IV THE SUPERINTENDENT 

In most standard form of construction contracts, an express provision and obligation exists for 
the principal to appoint a superintendent to administer the contract between the parties.35 The 
superintendent’s role and functions can vary between the type of contract the parties enter into, 
however in most cases the superintendent has two distinct areas of responsibility. The first is 
to act as an agent of the principal36 for matters such as issuing directions to the contractor or 
issuing variations to the work.37 The second is to act as a certifier for issues such as payment 
claims, valuation of variations and assessment of extensions of time. 38   

Dependent on the form of contract, there may be an express provision for the superintendent 
to perform the role and functions honestly and fairly or act reasonably and in good faith.39  

Further, the courts have affirmed that when acting as a certifying authority, the superintendent 
has an obligation to do so honestly and impartially,40 and that a failure to arrive at a reasonable 
measure of time or cost will be a breach of contract by the principal.41  

Moreover, in the absence of an express contractual good faith provision, the courts have held 
that an implied duty of good faith may exist in the circumstances.42  

 
32 Ibid 239 [12]. 
33 Exxon Coal v Chadtech [1999] NSWSC 574. 
34 Ibid [84]. 
35 Standards Australia, AS4000-1997 General Conditions of Contract, 20; Standards Australia, AS4902-2000 
General Conditions of Contract, 20. 
36 Peninsula Balmain Pty Ltd v Abigroup Contractors Pty Ltd [2002] NSWCA 211, [50] (‘Peninsula’); 
Gaymark (n 6) [39]. 
37 Ibid [97]. 
38 Ibid [51]. 
39 620 Collins Street Pty Ltd v Abigroup Contractors Pty Ltd (No 2) [2006] VSC 491, [21] (‘620 Collins St’); 
Kane Constructions Pty Ltd v Sopov [2005] VSC 237, [600] (‘Kane’); see also Standards Australia, AS 4000-
1997 General Conditions of Contract, 20. 
40 Peninsula (n 36) [78]; Gaymark (n 6) [45]; Probuild (n 9) [125]. 
41 Peninsula (n 36) [81]; Spiers (n 8) [58]. 
42 Cordon Investments Pty Ltd v Lesdor Properties Pty Ltd [2012] NSWCA 184, [185]; Probuild (n 9) [128]. 
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V THE SUPERINTENDENTS UNILATERAL POWER 

The Australian Standard suite of contracts43 provides the absolute power for the superintendent 
to grant an extension of time to the contractor even if the contractor fails to claim for, or is 
entitled to, an extension of time.44 

In the New South Wales Court of Appeal decision in Peninsula Balmain Pty Ltd v Abigroup 
Contractors Pty Ltd,45 of Hodgson JA, in which Mason P and Stein JA agreed, his honour 
stated: 

‘I accept that in the absence of the Superintendents power to extend time even if a claim 
has not been made within time, Abigroup would be precluded from the benefit of an 
extension of time and liable for liquidated damages…’46 

The Peninsula decision was applied in Kane Constructions Pty Ltd v Sopov47 where Warren 
CJ stated: 

‘… it remained open to the superintendent, at any time … to extend time for practical 
completion for any reason. Furthermore … the superintendent was obliged to certify a 
reasonable extension of time … where is may be fair and reasonable to do so, 
notwithstanding the plaintiffs failure to make a claim or non-compliance with the 
relevant timing requirements for an extension of time claim.’48 

Further, the court in Peninsula49 and in 620 Collins Street v Abigroup Contractors [no 2] held 
that this unilateral power to extend time by the superintendent could be exercised in the 
interests of either the principal or contractor.50 

Given this wide ranging and discretionary power of the superintendent to extend time, legal 
practitioners have sought to narrow the application of the Peninsula,51 Kane52 and 620 Collins 
St53 decisions by amending the drafting to limit such power in favour of the principal.  

 
43 Including: AS2124 -1992; AS4000-1997; AS4902-2000 and AS4300-1995. 
44 Standards Australia, AS4000-1997 General Conditions of Contract, 34.5. 
45 Peninsula (n 36). 
46 Ibid [78]. 
47 Kane (n 39). 
48 Ibid 120 [660]. 
49 Peninsula (n 36). 
50 Peninsula (n 36) [79]; 620 Collins Street (n 39) [153]; Built Environs Pty Ltd v Tali Engineering Pty Ltd 
[2013] SASC 84, [152]; Republic of Turkey v Mackie Pty Ltd [2019] VSC 103, [102]. 
51 Peninsula (n 36). 
52 Kane (n 39). 
53 620 Collins Street (n 39). 
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In Hervey Bay (JV) Pty Ltd v Civil Mining and Construction Pty Ltd54 clause 35.5 of the 
AS2124-1992 contract was amended from the usual phrasing to include ‘ … in the 
Superintendents absolute discretion and without being under any obligation to do so.’55 

In this instance, McMurdo J held that: 

‘ … there is no tenable construction of cl 35.5A by which the superintendent could be 
said to be under any obligation and in particular an obligation to extend time if it would 
be fair to do so. Absent such an obligation there was no entitlement in any sense to an 
extension of time, if there had not been compliance with cl 35.5.’56 

VI INSTRUCTING VARIATIONS  

When the superintendent provides direction to the contractor to undertake a variation to the 
works, consideration must be given as to whether the contractor is entitled to an extension of 
time to complete those variation works. 

If the contract provides that a variation is a qualifying cause of delay, then the contractor will 
be entitled to an EOT and the provisions of the EOT clause including notices and other criteria 
are enlivened. 

However the question is posed that should the contract not provide that a variation is a 
qualifying cause of delay; nor does it satisfy another contractual criteria to entitle the contractor 
to an EOT, will entitlement to an EOT still arise by way of the prevention principle? 

In SMK Cabinets v Hili Modern Electrics57, Brooking J, to whom Starke and Kay JJ agreed,  
stated: 

‘It has long been recognised that the proprietor cannot recover liquidated damages for 
a delay in completion where himself delays the completion by ordering extras or other 
variations unless the contract makes it clear that the contractor is undertaking to 
complete by the due date notwithstanding extras or other variations or unless resort can 
be had to an extension of time clause.’58 

Brooking J further detailed, referring to the many authorities,59 that even if the contractor, by 
his own actions, was unable to complete the works by the due date for completion, should the 
principal order variation works which will cause the contractor to take longer than the original 
time agreed to, and without an express provision to extend the time for completion in the 

 
54 Hervey Bay (JV) Pty Ltd v Civil Mining and Construction Pty Ltd [2008] QSC 58 (‘Hervey Bay’). 
55 Ibid [16]. 
56 Ibid [40]. 
57 SMK Cabinets v Hili Modern Electrics [1984] VR 391 (‘SMK Cabinets’). 
58 Ibid 396.  
59 Including Holme v Guppy (1838) 150 All ER 1195; Russell v Sa Da Bandeira (Viscount) (1862) 143 All ER 
59; Dodd v Churton (1897) 1 QB 562; Perini v Greater Vancouver Sewerage and Drainage District (1966) 57 
DLR 307. 
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contract, the principal will be disentitled to apply liquidated damages to the contractor for late 
completion.60  

Moreover, his honour affirmed that in the context of delaying variations, whether ordered 
before or after the date for due completion, the prevention principle is “grounded upon 
considerations of fairness and reasonableness”.’61 

In Probuild Constructions (Aust) Pty Ltd v DDI Group Pty Ltd,62 Probuild sought to apply 
liquidated damages for late completion against DDI’s claim for variation works. Probuild 
asserted that DDI achieved completion 144 days late and did not make claim for an extension 
of time as required by the contract. DDI contested that Probuild ordered variation works that 
prevented DDI from achieving completion by the agreed date. 

In her Honour’s judgment, McColl JA, applied the principles of Peninsula,63 Spiers,64 SMK 
Cabinets65 and 620 Collins Street66 in that: 

a. Probuild in acting as the superintendent of the contract, held a reserve power to grant 
an extension of time; 67 

b. The superintendent’s duty must be exercised honestly and fairly;68 

c. Delays caused by variations, either those instructed before or after the date for 
completion, which were an act of the principal, the prevention principle applied;69 

d. The prevention principle will preclude the principal from applying liquidated 

damages for late completion of the works by the contractor where that delay was 

caused by an act of the principal.70 

VII CONTRACTING OUT 

While it has been demonstrated that the prevention principle has the ability to come to a 
contractor’s rescue on occasion, for an owner, all is not lost. Astute drafters have again 
managed to tighten the criteria for its application after Brooking J’s comments in SMK 

 
60 SMK Cabinets (n 57) 398-400. 
61 SMK Cabinets (n 57) 397. 
62 Probuild (n 9). 
63 Peninsula (n 3). 
64 Spiers (n 10). 
65 SMK Cabinets (n 57). 
66 620 Collins Street (n 39). 
67 Probuild (n 9) [128]. 
68 Ibid. 
69 Ibid [115]. 
70 Ibid [116]. 
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Cabinets,71 by including specific contract provisions to exclude the prevention principle. His 
honour stated that: 

‘ … That the doctrine of prevention in cases like the present is a rule of law (which will, 
however, give way to the contrary intention of the parties)… except to the extent that 
the term may be excluded by an expressed contrary intention …’72 

McColl JA in Probuild73 simplified the statement to ‘the operation of the prevention principle 
can be modified or excluded by contract.’74 

In CMA Assets,75 when determining CMA’s reliance on the application of the prevention 
principle must fail, Allanson J referred to the specific inclusion of clause 10.13 of the sub 
contract that removed the operation of the prevention principle.76 

VIII CONCLUSION 

When studying the landscape to be traversed for the protection of liquidated damages and those 
events that can cause that safeguard to evaporate from a principal’s perspective; or those delays 
that can assist in rendering time ‘at large’ with escape from financial penalty for a contractor, 
it is clear that there are many considerations to be carefully deliberated by both parties at 
contract formation. Equally important is the management of the contract terms throughout the 
project duration, especially the behaviour and responsibilities of those tasked with 
administering such terms. 

For principals, ensuring the safeguards are in place to exclude the contractor’s entitlement to 
an EOT and protection of the right to enforce liquidated damages will be paramount. 

For contractors reviewing time bars, notice requirements and those items that will permit the 
operation of the prevention principle as a ‘get out of jail free’ card, need to be carefully 
weighted up when negotiating contract terms. 

For superintendents, understanding the obligation to act fairly and impartially when in a 
certifying capacity and holding the power, whether unilateral or fettered, to grant an EOT for 
the benefit of one party or both, is essential to fulfilling those duties reasonably and in good 
faith.  

There is no doubt that the boundaries of contractual restrictions for a contractor to evade 
liquidated damages by way of fault of the principal will continue to evolve, providing a 
precarious environment for those who seek to rely on them and those whose task it is to 
administer them. 

 
71 SMK Cabinets (n 57). 
72 Ibid 395. 
73 Probuild (n 9). 
74 Ibid [117]; see also Mirvac (WA) Pty Ltd v Binningup Nominess Pty Ltd [2020] WASC 28. 
75 CMA Assets (n 10). 
76 Ibid 306 [424]; 399 [865]. 
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